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Summary

The internal armed conflict in Colombia has nott jpsrpetuated the land problems experienced by
indigenous people; it has also resulted in sergmmsequences with regard to their ability to sweyivy
putting their culture, environment and identity regk, which are specific to each indigenous people.
Thus, these violations of their fundamental righése had severe implications for the collectivedlan
rights of each of these peoples.

The Serrania del Perija mountain range is locaiettheé northern area of Colombia, in the border with
Venezuela. The Yukpa people, victims of the intearaned conflict, have traditionally inhabited this
area. The Land Restitution Unit (LRU) of Colombigtially conducted three characterization/ diagiwost
studies on land and ethnic rights. In 2016, USAIDesmd and Rural Development Program (LRDP)
supported three additional studies and issued i@ssef recommendations on how to improve the
methodology. These three studies included all & Yukpa community, which became the first
indigenous people to complete the administrativesphof the restitution process. These charactienizat
studies are to serve as the main input for tramsiti justice to make decisions regarding ethnic

community patients.
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INTRODUCTION .

The Land Restitution Unit of Colombia (LRU), in cpliance with its mission of being "a key actor e t
revitalization of participatory spaces for ethnimgps, so that they may exercise their right tadlan
restitution”, began a series of preliminary studie2013 in order to assess the level of impacthef
internal armed conflict on the Yukpa reserves ledah Serrania de Perija, in the Colombian departme
of Cesar. As a result of these studies, the LRUclooled that said community required for land
restitution measures to be implemented. As a camser, the Land Restitution Unit initially condutte
three characterization studies to determine th@aa@non the region. In 2016, USAID's Land and Rural
Development Program (LRDP) supported three additioharacterization studies for the same amount of
reserves. Thus, the Yukpa people became theriliiénous people to complete the administrativesgha

of the restitution process, and to be prepareditiaie the judicial process.

In Colombia, there are about 102 different indigen@eoples. Most of them are made up of several
communities, as a result of which there are 90@ambus reserves and an indefinite number of aratest
territories awaiting to be declared indigenous me=® In general, indigenous peoples have severely
suffered the many consequences of the internaldanueflict, as will be detailed in this paper. Mawiy
them have lost their lands, and many lands have bffected by the conflict, thus making them the
object of land restitution.

According to Colombian law (specifically, law 144& 2011), the restitution procedure has an
administrative phase, which is to be carried outhigyLand Restitution Unit (LRU), who is to idemtéll
information regarding the community and the impaacuffered. Subsequently, the LRU is to send the
case to the specialized restitution judges, wheethaon the situation described in the charactésizat
document and the claims made by the affected indige communities, will issue a final ruling and
orders to the State, or persons or companies wdlodweer the claimed territory, or who are respolesib

for the impact caused on the community, in the extdf the armed conflict.

In the face of so many cases (ethnic territoriemact for more than 30% of the total national terj)
and the pervasiveness of the internal armed confliolombian institutions have had to prioritizedan

select the most representative cases, or the alésnreho have been victimized the worst. As a result
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they had not been able to complete the adminig&raistitution process for any indigenous peofles,
Yukpa people being the first to complete said psede 2016.

This paper has the purpose of presenting the dabe @aforementioned restitution of the Yupka peopl
who have been fully characterized by the Land Régth Unit (LRU) with the support of USAID's Land
and Rural Development Program. This paper considigso parts: a first part, which presents the egnt

of the internal armed conflict in Colombia, anddtsresponding public policies; and a second phithv
describes what occured with the Yupka peoples laadvays in which they were affected, and finishes b
mentioning the challenges faced by Colombian stihs and the Colombian State in general in their

mission to effectively enforce the land rightsmdigenous communities.
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1) ETHNIC TERRITORIES AND THE INTERNAL ARMED CONFLICT IN COLOMBIA

Having spanned several decades, the internal acmeftict in Colombia is a complex one, which has
changed over time and varies depending on therelifferegions of the country. Therefore, a general
characterization would be inaccurate and would peseral difficulties in the process of establighin
historical account of what happened. Nevertheléese are several objective and general factsctiatl
help us understand the impact that the armed cbihfid on ethnic groups. These facts will be distar
point for us to shed light on the many ways thaliganous peoples were affected by the conflict in
Colombia, and the public policies that have besned as a result in recent years. Following isief br

introduction to the Colombian armed conflict.

Firstly, it is important to mention that the souafethe current conflict can be traced back toehd of
partisan violence of the 1950s, which gave birtleftist guerillas and the armed conflict in ruaakas of
Colombia in the 1960s and 1970s. Up until thedjganous communities were not organized under
western structures, but rather had their own imleamd ancestral forms of organization, which were
mainly made up of traditional authorities, indigaeoguards and other similar institutions (Archila,
2001).

According to several authors(Villa & Houghton, 20@4 27), indigenous territories appeared durirgj th
time as a form of collective appropriation in whipkoples, in the process of building their identity
recognized the land they occupied as territorieshiich all of their rights converged. Thus "indigels
reserves"were created, which are recognized by the Colomg@avernment and would later on become
the basis for the currently existing reservatidist beyond that, this was the starting point foogles'
struggle for their collective right to land, givéimat these reserves did not entail the fullfillmehtheir
right of ownership, but rather simply the recogmitof the existence of a community in a given area.

In the 1970s, indigenous peoples began organizinggawith campesino (peasant) movements,
specifically under a movement called AsociacionNaal de Usuarios Campesinos (National Association
of Peasant Users, or ANUC for its acronym in SganiNevertheless, a severe rift took place betwken

two groups due to differences in their culturalniity and organizational objectives, which led to

LIt is worth clarifying that as early as the collréra, the Spanish Crown had already recognizigeénous peoples' ownership
of land, under the legal concept of "colonial rgsst.



% Responsible Land Governance:
_ Towards an Evidence Based Approach

AnnvAL WORLD BANK CONFERENCE ON LAND AND POVERTY
WasHiNgTOoN DC, MarcH 20-24, 2017

indigenous groups creating their own organizati¢g@RIC, 1978) and undertaking a process to
consolidate their struggle for their rights, oneichhwas based on four main principles: land, idgnti
autonomy and self-governance.

In the 1980s, three phenomena took place simulteheahe expansion of guerrillas, the birth of finst
paramilitary groups (National Center for Historiddémory, 2013, p. 135) and the consolidation of the
indigenous movement at the national and regioval$¢Sanchez, 2010, p. 65). These events weregtakin
place in different rural areas of the country buthwsimilar characteristics. Ancestral indigenous
territories have traditionally been located in jlengnd mountain areas, places that are hard tcaersl

thus strategic for the guerrillas and their subiverand military purposes.

These special areas of interest for the guermtasindigenous groups overlapping, these terrgosiere
also the first to be titled to indigenous groupslemthe legal figure currently known as “indigenous
reservations”, which for the first time recognizbése communities their right to collective owngrsh
and land titles. Hence, many areas titled during pleriod (Houghton, 2008, p. 90) were the maigesta
for the armed conflict. A clear example of thighe Paez indigenous reservation of Gaitania, locate
the southern area of the department of Tolimagtteet birth place of the greatest guerilla of Cdbaam
the Revolutionary Armed Forces of Colombia (FARChetwithstanding the fact that they had no
connections with this indigenous group.

Up until that moment, the armed conflict was coeséd to be a low-intensity conflfctas it was only
towards the end of the 1980s that the war inteifiThis escalation was the result of a surge in
paramilitary groups as a consequence of Stateipslibat promoted and encouraged individuals tatere
the so-called "self-defense groups", which is a astrated fact (Inter-American Court of Human

Rights, 2004) that brought about an internatioiadiility sentence against the Colombian government.

As of that moment, a new political transformatiorogess initiated in Colombia (a new Political
Constitution was created in 1991), as did new dyosnin the armed conflict; some guerrillas

demobilized, but others kept growing, and massatiohs of human rights worsened throughout the

2According to the General Report on Historical Meyn@ational Center for Historical Memory, 2013, pa4®), the Colombian
conflict has been prolonged and has worsened. idddily, upon analysis of the overall internal achwenflict from its birth
onwards, this report concluded that although tfferdint forms of violence that took place wereaf/lintensity, they were
frequent; they often times involved targeted k@knevents which were overlooked by the mediawhith were persistent.
Similarly, other types of violence occurred coreigly and chronically.
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country, as a result of the confrontations betwaened actors, which affected civilian populatioss a

well.

However, it was in 1996 that the worse humanitatiagedy in the country took place (National Center
for Historical Memory, 2013, p. 156). Different pamilitary groups united under a national structure
which came to be known as AutodefensasUnidas den@né (United Self-Defense Forces of Colombia,
or AUC for its acronym in Spanish), which, combingith the passiveness of the State(Inter-american
Court of human rights, 2005) allowed for the takeroof towns, massacres and forced displacements by
the AUC in traditional guerrilla-controlled are&distorically, this was the most violent time in thistory

of Colombia.

The source of the conflict during this period(Natb Center for Historical Memory, 2016, p. 325) was
the control over large areas of the country bydarlly displacing entire populations, with the posp of
changing the use of land, and switching from amietlor self-subsistance production model to a
production model based on cattle ranching, theagtgtion of natural resources, agro-industry orig m

thereof.

As a result of the internal armed conflict (Natib@&nter of Historical Memory, 2012), 218,094 p&rso
died between 1958 and 2012, out of which 81% waséans (177,307 persons). Also, between 1985
and 2012, 1,982 massacres took place, which tomltiths of 11,751 people. Additionally, during that
same period, 5,712,506 were registered, most aftwiviere victims of forced dispacement, 4,744,046 to
be precise.

In 2011, the Colombian government took a radical to terms of their policies and vision regardthg

armed conflict and its victims with the issuance Lafw 1448 of 2011, also known as the "Land
Restitution and Victims Law", which granted and ffieaed rights for this population based on
international standards of comprehensive reparatimhland restitutioh taking into account that most of

the victims of the conflict were victims of disptament.

3According to the Inter-American Court of Human Righthese are: Assistance, humanitarian emergearey compensation,
redress, non-repetition guarantees, symbolic measfrhistorical memory and satisfaction. (Inter&ican Court of Human
Rights, 2004)
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1.1.BACKGROUND AND DIFFERENTIAL IMPACT ON INDIGENOUS
PEOPLE

Upon outlining a general overview of the armed tonin very brief and concise terms, we proceed to
discuss how it generated an impact specificallyiraigenous communities. The center of historical
memory has produced a comprehensive report ondhflict and within said document, in terms of
figures, how Afro-Colombians and indigenous pedyaee been abused:

"The impact of the internal armed conflict over thaligenous population is alarming.
According to UNHCR data, indigenous people repre@em% of the Colombian population,
and 3.4% of the internally displaced populatior, fototal of 106,562 displaced individuals
between 1997 and 2011. The United Nations Humarelbement Report notes that between
1996 and 2009, 1190 indigenous people were killbése figures become more dramatic when
you consider that, as stated by the ONIC, 102 iligis communities are at risk of
disappearing, of which 32 have less than 500 pebfiational Center for Historical Memory,
2013, p. 278)

Considering this background, the main questiohésreason for the magnitude of the violation to Aaom
rights in the indigenous population, given thasia minority in the country, and they have pernmlye
been disconnected from armed actors and since h8v@ been self-declared as autonomous (CRIC,
1978, p. 25)with regards to the struggle for pothet the guerrilla, paramilitaries and the armyehbeld

in different parts of the country.

To address this question, it is important to clatifat the notion of space, place and land is speacid
different for indigenous people; the territory istonly a place where they live and grow crops,ibigt
directly related to nature or Mother Earth, whichistbe in full harmony with the community. (Inter-
American Commission on Human Rights, 2010, p. 20).

In this sense, the right to land is not only ralate the demarcation and titling, but it rather liep the
possibility that the community can live in harmomigh natural resources, or put another way, thainea
and its primary cycles are in balance with theizemtral cultural practices, so that the territoggdmes a

living entity, which just as the community, is éfetil to its own rights.
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This fully coincides with the first forms of recdtian of rights by the State for so-called "indigers
reserves", which had similar objectives as natigsérves, as they were based on the fact thateindig
people have sustainable practices and have provee food caregivers of natural resources throughou
time. More than a sustainable care economy, thesentinities have a cultural notion that unlike the
Western perspective, has not separated societgrmricbnment, therefore, the fate of Mother Earttl, w
be the fate of the community.

This is why the continuity of cultural traditiongpkends on the existence of nature's health, theréfo
for some reason, the territory is impacted, theunadtbalance it has with the community becomes
unbalanced, traditional cultural aspects are logt the community loses the elements that build its

identity as such, and that ultimately, is the adamde of cultural diversity.

Therefore, the territory is the element that allasesfluence of all ethnic rights, and in this catbe
community may not even have been forcibly displated if during the armed conflict it lost its cutal
practices or access to natural resources, it isidered to be a victim community that is at rislsofvival

and therefore is subject to restitution and rejpamat

However, this balance between culture-nature-conityuis totally fragile and usually goes into shock
when communities establish contact with the Wesdtsith the monetary model of utilization of natural
resources, something that in Colombia's case ishmuare aggressive because this is not just about an
intercultural impact, but it is rather absolutelggeessive, armed and violent. The mere fact of the
presence of armed actors has been listed as hatmftiie rights of communities, (Inter-American
Commission on Human Rights, 2015, p. 167) as welthee alteration of sacred sites (as those for
payment, worship, or communication with spiritsydtves limiting the cosmovision of each community
on its territory.

In Colombia, indigenous communities receive faratge pressure when compared to the rest of the
population, because their territories hold the waaijority of natural resources that can generabe@uic
benefits to illegal armed groups and thus theregaeater interests of armed actors to control these
territories. Being an armed conflict of such dumatiguerrillas and paramilitaries have generatethtive

extractive economies that have not only made threedrconflict more lasting, but have also generated



% Responsible Land Governance:
_ Towards an Evidence Based Approach

AnnvAL WORLD BANK CONFERENCE ON LAND AND POVERTY
WasHiNgTOoN DC, MarcH 20-24, 2017

large changes in the territories and in traditioeebnomies of communities, affecting their ethnic
development projects forever.

In this regard, it is common to find ethnic terriés with presence of illegal mining, single crapnfing
(e.g. illicit crops), deforested areas for exteasgrazing, dried or modified rivers to feed irrigat
districts or mineral processing, among others. @hl®&ve even been cases of legal industries tha hav
taken advantage of the forced displacement of @migs people and the presence of armed groups in th
area, to grow their industries.

Before the entry of these new economic models pfogtation of natural resources, communities ditl no
have an exchange model based on the currencyatharron bartering (exchange of products in kind) o
direct consumption from traditional practices sashhunting and fishing. Upon the inclusion of third
parties or legal or illegal businesses, communitiesome dependent on holding money as a survival
mechanism, given that they change their traditigmakttices. An example of this lies primarily ireth
territories where mining enters, since people epdmarking in the mine and depending on income,
something that in turn generates differences withan community between those who agree and those

who do not agree, with new extractive activities.

This type of modification in the territories, caftem be accompanied with accusations that have been
made against indigenous leaders that belong to damgneups, accusations which are based on the
presence of guerrilla in ethnic territories. (Vika Houghton, 2004, p. 87)As explained above, such
presence is not due to ideological affinities taiher war strategies and hiding in mountains anekts,
therefore, indigenous people have been claimingnfany years, that these accusations are not only
malicious but also put them at risk of death, aadibn that becomes very obvious when you lookat t
number of indigenous leaders killed in the armenfla.

Besides being a violation of human rights for taeily, the killing of leaders or traditional autitas
ends up being a violation for the whole communiitgcause their organizational schemes or spiritual
vision end up being severed and permanently hardemmmunity without authority is a disorientated
community with its political project difficult tochieve without cohesion and without the possibitify

demanding their rights.
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Another situation that arises is the lack of redtigm of the prior consultation (consulta previa),
especially in cases where there are interpretatuidts on compulsory nature of the prior consuigtor
where the community is displaced at the time tlogept is carried out. It has been very common irstmo
indigenous reserves to find mining titles grantedlifferent companies and issued in Bogota, but on
which there was no prior consultation carried out.

All these situations are worse for communities tiete not been constituted as indigenous reseoves,
have such a resolution but only covering part efrtterritory. Although, according to national stands

and Convention 169 of the ILO, communities own theiritories even if they don't have such resoluti
(the property is given by ancestry) the recognitirthe State ends up being an absolutely necessary
practice for the effective enjoyment of land righge much so, that in the Inter-American Humantsgh
system, the right to land demarcation has beermlediad as an international standard.(Inter-America
Commission on Human Rights, 2010, p. 45) An exanaplthis is the Yukpa case as discussed in the

second part of this writing.

Over the past 25 years, the State has been cdimgtiteserves across the country, and about 30&eof
national territory has become recognized as indigertommunities, however, most people have the need
to extend or mark the boundaries of their landretfoee, the effective enjoyment of rights will depeon

the level of formalization that the government ealvance. The vast majority of indigenous territorie
with titling overlap with other protected areas lsuas National Parks, Areas of Forest Reserves and
moors among others, given that their purpose iddorentally environmental, which generates no legal
conflict of tenure.

1.2.PUBLIC POLICY ON RESTITUTION OF ETHNIC TERRITORIES

Given this set of complexities, the public polidysld take into account all possible damage veemtd
land rights and sufficient flexibility to be appdible to the 102 different cosmovisions of indigesiou

people of Colombia.

In this regard, in 2009, the Constitutional CoudrColombia issued a series of verdicts that stetatall
policies to assist the displaced population wesefficient and would perpetuate the status of wistiof

these people, and thus ordered the governmentfdonmglate all existing policies and institutions to
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recognize international standards of comprehensgiparation, investigation of violations of humaghtis

and their corresponding sanctions.

In the same way, but for indigenous people, thes@itional Court generated specific orders through
Ruling 004 of 2009, (Constitutional Court of Colaimb2009) which makes a description of the main
ways in which the fundamental rights of variousigethous people in Colombia have been violated, and
specifies that 35 communities are at risk of cepsinexist and therefore urges the governmentke ta
urgent action, in addition to public general pagi This statement is very important because it
recognizes that indigenous people have sufferearined conflict in special and aggravated ways when
compared to the rest of the population, which sestip affects the cultural diversity of the nati@n

aspect that is the cornerstone of what characte@pnéombia since its establishment in 1991.

Over the next three years, the institutions failedadapt and formulate a public policy that met the
requirements of the Ruling, however, in 2011 thess an important milestone in the country; the
issuance of Act 1448 of 2011 aimed at regulatingrghing related with care, humanitarian assistance
comprehensive reparation and land restitution ohéas, but it did not regulate anything regarding t
indigenous communities, but rather empowered thvemunent to issue a specialized standard subject to

prior consultation (Colombian Republic Congresd,2@rt. 205)

Pursuant to the above, the first process in Colambiistory of prior consultation over a Nationalt Ac
began; to this end, indigenous organizations pregh@sstandard language, and the government proposed
another, both texts were agreed and then taketl tegions of the country to be consulted with 102
communities. Later on, with the observations ohezmmmunity, a final version was consolidated dral t
Decree under Act 4633 of 2011 was finally issuedjctv is considered a success in terms of prior
consultation of a national law both by organizasiamd by the national government, this implies that
public policy on ethnic restitution enjoys acceggamong organizations and indigenous people.

The standard is based on a fundamental aspeakes tinto account the territory as a subject wghts,
since Article 3 states that the territory can beietim itself. This implies that the definition of
territoriality that occurred in the previous sentivas elevated to an Act, which is the centrahpof the

entire public policy. In addition, various types @dmage that will direct the collection of infornoat
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carried out by entities were established: individgallective damage, individual with a collectiemd

ecological impact.

On the other hand, considering that the armed icbifad different dynamics and expressions in every
town or reserve, and often damages or impact oedweven when the conflict was not directly over the
communities, the standard states that if there"améerlying or related factors"meaning situations
indirectly related to the armed conflict, they malsto be subject to land restitution.

Examples of these factors can be found in areasendne illegal armed group is present in the tawito
using it as a transit route, but without generathrgats or murders or land exploitation, or amghather
than mere passage by a sacred area territory; leowlee mere fact that people in the community bae t
armed people pass through their territory, intirrédaand limits their mobility out of fear of meegiwith
them, additionally, holy sites cannot be desecratedon-indigenous people, for they consider that t

territory suffers a spiritual disconnection andradéitely a loss of harmony with the community.

Thus, the chances of armed conflict affecting gttey directly or through underlying and relatetfors,
are virtually endless, and the Decree Act spectfias restitution seeks to recover the speciaticgighip
that the community had with its territory before #rmed conflict, and understands that an impaitiisen
any form of restriction over territorial rights. iBlimplies that any of the forms of territoriality the 102
communities may be subject to restitution and floeeethat the interpretation of the armed configct
based on their cosmovision.

The fundamental role of the LRU is to identify, t®yeatize and describe in Western language, the
restrictions on land rights that ethnic communitpesceive from the armed conflict, based on their
cosmovision; for that, the entity has a characiion methodology that it has been consolidatimgugh

the proceedings of various cases throughout thetgou

Basically, the case is selected, the existing sagninformation from previous research or othdities

is collected, a theory of the case that will guticke characterization is prepared, and we entetetiniéory
for an entire survey of primary information and dmtiary material of each impact, and finally a
characterization report on everything found on fieéd is drawn in the language of territorial right

violated. Communities are the directors of thiscess because they are the ones that mention thetyp
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impact, where it is, how toecogniz: or visit them, as well as they leadl historical narratives of
violence. The LRU has a rol&f technical guidance and conversion of soeia cultural aspects into
legal evidentiary pieces, bbtaser on the people's cosmovision.

Step 1 e Preliminary study update
¢ Context analysis

e First case theory

* Proof strategy

Start of the
characterization

Step 2

Survey of
information

¢ Collection of information by components
e Other proof collection

Step 3 e Systematization of information
Preparation of EAUENAE
the report - ¢ Writing the characterization report
pretensions e Socialization and validation of the report

Figure 1: Steps for theharacterizatic of ethnic territorial impactSource (LRU, 2013)

A lawsuit was drawn andubmitte« before a specialized land restitution judgenake a decision on the
merits, which also has a widange of possibilities, as it has the possibilitf revoking administrative
decisions affecting naturatésource or land ownership, declaring contractdega transactions null and

ordering that the various stagmtities perform actions to recover the balarafethe community with
nature.

The LRDP used thigharacterizatic methodology for the Yukpa casptoducing¢ the corresponding
report and lawsuit as discusdatki in this paper. Additionally, the program Haeer carrying out actions
aimed at strengthening timethodolog based on what was found in tharious cases assisted. As you
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may see in the final part of this paper, some impneents have been proposed over the methodology in
order to consolidate the different types of inteti@ns.
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2) SERRANIA DEL PERIJA AND THE INDIGENOUS YUKPA PEOPLE

The indigenous Yukpa people are a binational conitylrecause its territory occupies both Colombian
and Venezuelan land, inhabiting the final parthaf €astern mountain range known as Serrania dig,Per
which has its variety of thermal floors and miciogtes as its main feature, northern dry and sonthe
humid highlands. The Yukpa traditionally inhabitiedm the valley of Cesar up to Lake Maracaibo in
Venezuela, with mainly nomadic traditions, leavihg hunting and fishing sites idle between onetand

years, while recovering for new consumption. (Rtessiial Program of HHRR and IHL, 2010).

Figure 2: Map of Colombia, Department of César simetled in red, the city of La Paz. Source: Compiled
by author.

The community has lost large part of the territtrgt it used freely to allow nature rest as parit®f
nomad practices. The areas where you can find Ytégaory now go north from the municipality of
Becerril in Cesar to the Tutuco River, in south¥enezuela. On the east to the municipality of San
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Diego in the department of Cesar to the Apén Rivérenezuela. In Colombia, the Yukpa people live in

six reserves in the department of Cesar:

* Iroka, in the municipality of Codazzi, averageplation of 1,800 people; 8,678 Hectares.

» Sokorpa, in the municipality of Becerril, averggmpulation 800 people in 25,000 hectares.

» Menkue, in the municipality of Codazzi, with avesage of 221 people in 309 hectares.

» Cafo Padilla, in the municipality of Robles - Raz, with an average population of 93 persons i 92
hectares.

» Rosario - Bellavista - Yukatan in the municipalRobles - La Paz, with an average population of 83
people 137.2 hectares.

e La Laguna - El Coso - Cinco Caminos in the mypdlity Robles - La Paz, approved in 2007 with 36

families for a total population of 182 people ir6lectares
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As mentioned previously, this the only indigenous community in the countmjth all of their reserves
characterized (all communitigsave been victims), of which, the last threfethe above list were
supported by the LRDRyhich is the topic at hand for this paper. We mdistrify that although the
characterization repogiroducer by the Program for the LRU is alreadgmpletec (LRDP - USAID,
2016) it has not been magablic for security and confidentiality reasorisereforc any content will be
cited as unpublished work.

The Yukpa people, onceomadic communities, have been pressured byWhetilla in recent decades
(name in Yukpa language thagfers to the white man or those who are Notkpa) this has forced them
to establish settlements in tfads of the mountains and change their cropstgipds of traditional plants
for marketable products that arere common in non-indigenous areas.

Figure 4: Serranidel Perija. Lands and Rural Developm&nbgran - USAID

The Yukpa people havecmmmor foundation myth which comes with a sacob@racter calleGekeimu
who alerted the residents oflaod that would kill them, and when the rdirgai to fall, Sekeimibecame
mountain, saved the entitewn and became the mountainous area whikes live today. Aponto
(ancestral deity), in turrgrantecthem all the physical and cultural legacy thatids the Yukpa identity,



Responsible Land Governance:
_ Towards an Evidence Based Approach _

AnnvAL WORLD BANK CONFERENCE ON LAND AND POVERTY
WasHiNgTOoN DC, MarcH 20-24, 2017

which is why he is considered their ancestral fathed the spiritual means that connects them with
Mother Earth. (Tairona Indigenous Confederatiori, 130

Cemeteries are amongst the community’s most sateees, given that they believe that once a person
dies, they take on a journey through the rivers thed the sea in search fcumok{God). That is why
Graves must be located in human areas and bodmsiche exhumed, test that could cause danger,
disease and natural disasters. Bodies of wateh ag lakes, are equally sacred, as they provide
protection, especially in the Lake is a femaleit @soduces subterranean noises that alert the corityn

in the face of danger (LRDP — USAID, 2016, page 25)

Another key aspect of life for the Yupka peopldhisir traditional medicine, which is handled byithe
tuanoor traditional doctorTuanosare the wisest people in the community, as theyidamtify the type

of disease and the plant that should be used meaarh patienfTuanoscan neither cultivate, nor reveal
the names of the traditional plants that they age, they are too babe instead plans in order tcagtee
their existence. For that reason, a communityauttatuanois a highly vulnerable community that risks
losing its culture.

Tuanosare also in charge of rituals for crops and hunting fishing, which are necessary for these
activities to be successful. Through these rittasnoscommunicate with the spirits, which lives in the
trees and must be near cemeteries and sacredvditieh, is why deforestation of these areas enthis
community losing their connection with their sgrifThese rituals must also be held during important
milestones in the life of the Yukpa, such as bidiath, or menarche.

All of these cultural aspects were impacted by tbaflict, and some of these customs have been
permanently lost, as described in the followingtise¢ as the dynamics of the internal armed conflic
modified every aspect of the Yukpa people’s litesthe point of preventing them from practicingithe
ancestral traditions and worldview.

2. 1.THE YUKPA OF THE MUNICIPALITY OF LA PAZ AND THE DYN AMICS OF THE
ARMED CONFLICT

As a result of collaborations between USAID’s Laartl Rural Development Program and the LRU, a
characterization team applied the characterizatiethodology, resulting in a characterization reploat
tells of the main factors needed to enter a findigial phase. The main findings are summarized as

follows.
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Included in the list of Yukpa reserves are thregy wmall reserves located in the Municipality of Raz,
Cesar. This division was the result of internalgbems between clans and extended family in 1930en
Yukpa community of Becerril and Codazzi, where tttegority of the Yukpa have historically lived; five
families had to leave the land and relocated t@ma near the Municipality of Manaure, La Guajira.
Since then, these families moved throughout theonegnd never found a new, permanent territoryl unti
they found a site in the Municipality of La Pazledl'La Vega.’ In the 1960’s there was another slom

in the community due to internal disputes and thetyled in nearby outlying areas.

Despite living in different settlements, the YulgaLa Paz maintained the same identity as a peoyle
managed to re-signify a new territory that fit ¥igkpa cosmovision. Considered to be all one comtguni
in just one territory, they continued practicind thleir traditional rituals and forms of huntingsHing,

and traditional medicine, etc.

In the ‘80s and ‘90s, the region’s first armed tigfguerilla members arrived to the region. They
supported themselves by growing illicit crops, whimcreasingly depleted and reduced indigenous
territories until the Yukpa de La Paz communitiesrevforced to leave the mountain’s lowlands and
flatlands. They took refuge in its higher areasiciwhimited their ability to grow traditional croptue to

the mountain’s steep slopes. There was also deiploigraressure to buy land in this region, leadimg t
the informal sale of families’ arable land. All theemained were small farms, which INCORA
(Colombia’s land authority at the time) would lattlocate to them so they could live there templytar
This land eventually became the three small indigsmreserves that they are today.

With regard to the armed actors, records indidaa¢ 4 delegation of FARC'’s 1dront arrived to Cesar

in 1986 in order to organize. Their arrival ledthe formation of FARC'’s £1front in 1989, Cacique
Upar, which gained strength throughout severakdiffit areas of the Perija mountains at the beginofin
the ‘90s. The first incident of violence descriegthe Yukpade La Paz was the assassination of Mr.
Alfonso Mesquete and his wife by the FARC (PTDR SAID, 2016, pg. 69) and the first forced
recruitments of community members. The arrivaltad guerrilla brought the direct consequence of an
increase in illicit crops, which led Colombia’s italy to conduct several fumigation operations. On

repeated occasions, these also destroyed the égw thtat belong to indigenous communities.
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The AUC paramilitary group entered the entire ragid the Department of Cesar in 1996 and worked in
connivance with the Colombian military (PTDR - U$AI2016, pg. 70). Because indigenous people
lived in the same regions as FARC’s®4ftont, they began to be constantly accused as being
guerillamembers. There is also record of the José Marinem®front (of the ELNguerrilla) being
present during this period of time. In 2005, Coldgad national military founded the High
MountainBrigade in the Perijamountains. This wassidered a violation of the communities’ land right
as the location of the brigade’s base was a saitedor the communities, who were also not presipu
consulted with prior to its establishment.

According to the Ombudsman’s Office, this indigemaegion experienced two periods of extreme
violence (Defensoria del Pueblo de Colombia, 20TBE first occurred in 1996 with the arrival of the
fronts Juan Andrés Alvarez and Martires del Valke Udpar, part of the Northern Block of the AUC
paramilitary group. During this period, the indigeis and farmers populations experienced targeted

killings, massacres, disappearances, and forcgthdeament.

As forced displacements occurred, land was no Iobgimg worked by the indigenous peoples and armed
groups with great interest in these lands tookrobmif them making these communities essentialbglo
any chance of their land rights being recognizédtk ihterest in these lands was so great that MntilGe
Cruz was killed in 2000, a public official of theimistry of Internal Affairs who was working on
recognizing the first indigenous Yukpa city halllia Paz. Mr. Rodrigo Gamboa was also assassinated i
2001, an INCORA official that was in the processofifcially filing the land ownership paperwork for
the Yukpa. These assassinations were a great ttoeiatligenous peoples and government officials
interested in preserving indigenous land rights.

The second period of violence, which consisted asft forced displacement, occurred in 2003 and
2006. The FARC and the ELN present in the regigndecounter-attack on the paramilitary in order to
take back land they had lost, causing combat a@dt gnobilizations throughout the Serrania mountains
Between 2005 and 2006 the AUC Northern Block detimgdnl because of a national disarmament and
demobilization process, paving the way for theerilla to regroup and organize to occupy the zones left

by the paramilitary groups.
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Following this period, the violence took on a neynamic. The paramilitary groups did not actually
demobilize in 2006. Instead, they changed theirenamd divided into several paramilitary successor
groups(Defensoria del Pueblo de Colombia, 201218).the first group was Aguilas Negras, followed
by the Rastrojos, Paisas and Urabefios. These gemgaged in extortion, drug trafficking and illegal
fuel trafficking from Venezuela (its low cost inishcountry made fuel very profitable). This conaat
fuel was the main economic activity in the Munidityaof La Paz, employing nearly its entire popidat
This created divisions among criminal bands andpaidition for controlling illegal business operation
and trade routes. In 2011, a wave of targetechigilihit, at which point government institutions &edgo

cite alarms on the situation.
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Figure 5: Map of Yukpa de Rosario-Bellavista-Cifi&aminos Indigenous Reserve.
Source: (PTDR - USAID, 2016, pg. 74)

The LRDP characterization team gathered and sysiegdaall the incidences of armed conflict-related
violence amounting to a list of more than 200 dfeeivents. As shown in Figure 5, an example of aihe
the three characterized reserves, these events geereferenced onto the land and crossed with the

reserves’ cadastre information. The final versibthe characterization report includes the mapsé&mh
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reserve, highlighting the intersection of infornoati All of these maps could not be included herahse
of space limitations.

2.1. A THREAT TO THE EXISTENCE OF THE YUKPA PEOPLE: THE
COMPLEXITY OF TERRITORIAL ISSUES AS A RESULT OF ARM ED
CONFLICT

As mentioned above, the Yukpa de La Paz people thaee reserves. Characterization work helped to
confirm that since these communities began seetdngstablish their own territory in 1991. Their
intention was to establish a single Yukpa territdhat included the communities living in the
municipality since they separated from the majoafythe Yukpa. In 1995 the community applied for
land ownership. As the process continued, howeNdCORA could not proceed due to issues with
purchasing neighboring lands. INCORA then suggegiatthe community divide in order to establish

several reserves.

ILO Convention 169 calls upon nations to establisHied lands in order for the people to fully dege
their culture. National law also requires this alwds so more explicitly by stating that upon isseaof
the land title, the land authority mustchtinue the legal agenda, in pursuing the cohesiod unity of
the langd” (National Decree 2164 of 1995, Article 6).

The community strongly rejected this division, whic why the land authority abandoned the process,
which was not resumed until 1999 after the commyuaitcupied the agency headquarters in order to
hasten the process. Between 2000 and 2013, thpegase reserves were granted land titles, each of
which were very distant from each other and witidlareas that were too small to meet the community’
needs. They were so small that an entire Yukpa aamtsn of 50 families was granted the amount
equivalent to the minimum size for three familiegcording to the regulation that designates the
minimum recommended amount for allotted farmlandnify Farming Unit). Additionally, when the
Colombian Institute for Rural Development (Incodsgued the title, it also purchased other plotsiod

that were never included in the reserve. Instdaeke plots remained as state-owned land, leavimg th

entire titling process incomplete.
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This led to undue containmendiscriminating the farmer population that has tegal right to a
minimum amount of laneland to the division of the community through thsuiance of three separate,
disperse land titles. The following table demortesdahat on average, each indigenous family woals:h
had 5 hectares, where the minimum for this regsodili. It is important to clarify that for the Yukpgand
ownership is not measured in hectares per familfthay own the land collectively and instead ohgsi
the land in parceled divisions, they follow ancalspractices and customs. This comparison is used t
illustrate the discrimination that indigenous p&obave experienced and the overcrowding to whiel th

have been subject.

Reserves anc Area of Issued Land Actual No. of Families Hectare per
expansion: Titles Actual. Approx.* Family
Cario Padill 256.23 h 50 families 5
La Laguna CosoCinco 182. 33 ha 70 families 2.5
Rosario Bellavista Yucatén 532.75 ha 78 families 7
Total 971.31 ha 198 families 5

Table #1: Number of occupied hectares with ladéiin state-owned land per reserve.
Source: LRDP characterization report (PTDR — USAID16, pg. 160).

The international IACHR standard states thatémmunal property by indigenous peoples “necessaril
requires the State to effectively delimit and derata the territory to which the people’s properight
extends and to take the appropriate measures ttegrohe right of the [corresponding] people inithe
territory, including official recognition of thatight,” (IACHR, 2009, pg. 41). In the case of the Yukead

La Paz, these indigenous people’s rights havefitreréeen infringed upon.

The lack of these land titles is entirely relatedthe armed conflict. First, when the paramilitavgs
present, the public officials that were workingrecognizing the Yukpa's rights were killed (Geritiluz

and Rodrigo Gamboa in 2001 and 2001 respectivAly)previously mentioned, because the indigenous
people were accused of participating in theerilla, for war strategy and territorial control reasons,
paramilitary forces did not agree that the Yukpaudth be granted more land titles.

The impact of the conflict was so strong that i®7Z8everal families had to leave the region dué bmt
local combat and because paramilitary groups hé#ddkseveralcampesinosin neighboring lands,
frightening the indigenous population. Tteerilla had also taken over their small territories an@9a8
the FARC established a camp next to the houseeofdiwn’s governor without authorization. In 2002,
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more families experienced forced displacement,tlyey managed to return quickly (PTDR - USAID,
2016, pg. 125).

In 2009, the Constitutional Court readCeésar. Yukpa ethnic group — Municipality of La Paz,
communities of Cafo Padilla, ElI Rosario, ‘Bellagistucatan, La Rubia, Media Luna, La pista. 575
people; at risk of extinction due to high morbidityd mortality rates, an increasing population dee]
territorial conflicts with colonists, and a lack afstitutional presence, food access, public igditand
poor communication conditions(Constitutional Court, 2009, pg. 45).

Another consequence of these divided territorighas they limit opportunities for cultural transf@he
tuanobecomes isolated to a community and neighborimgneonities do not have established pathways
to walk easily between the lands granted to themessrves, therefore not allowing knowledge to be
passed on to the following generation. In illustnatof this, to conduct this characterization tHeDP
and LRU held an assembly with the three reservdsaathorities reported that the communities had not

all come together in over 10 years.

In the neighboring farmlands that belonged to the&pé several decades ago, the territory has been
ravished, which the community has no control o¥er. example, a utility pole was installed at a long
standing cemetery where the grandfather of theenttwanowas buried (Mr. Sabas), seriously affecting
the community’s spiritual relationship with thedrtitory.

Another factor that has restricted the communisgsitual relationship has been their inabilitypi@actice
traditional medicine, which is founded on medicipknts and on the spirits of mother earth thagrent
these plants through rituals, healing people frigseake. These plants have been disappearing thee eit
to logging in the areas surrounding the reserveaduitionally, to the fact that they are not bejmgked.
This is the case with thgitaya plant, which was never seen again by the commungtause the region
where it used to be found was deforested (PTDR AIDS2016, pg. 124).

The community’s food sovereignty was also restdctiuring the conflict. With the rise of the
paramilitary (1997-2005), thguerrilla withdrew from the indigenous territories and thairrroundings
(the mountain’s highlands) and the paramilitaryitén the mobility of food as a war tactic to prewvén

reaching theyuerrilla. Theguerilla also practiced extortion with a “war tax” appliedanyone living in
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the region. Because the Yukpa had no money, théydpay with the yucca and potatoes they grew. In
2004, however, the military conducted aerial sprgywith glysophate to eliminate alleged illegalfsp
destroying several crop harvests. Considering ttieatYukpa own very little land and cannot grow all
they need, several cases of child malnutrition@msddition to overall famine in the community.

“Doctors almost never reach this settlement (Yukatdhere are women here whose children
have died. Sometimes they die just from an injtivgy don’t have the money. Miscarriages
occur...We have buried 6 children this year...sdmge died of miscarriages. Children are
malnourished and it is impossible to grow cropséuse during summer, the plants dry up and
there is no way to water them. There is not endagtl. As families grow they don’t have enough
to live off of; crops are planted, but they die &ese there is not enough water to irrigate them.”

Source: Characterization testimony.

Last, the community reported how their organizatlosystem was damaged and how their autonomous
rights were not recognized. During the periodsafflict, the guerilla imposed many regulations on
coexistence as well as mechanisms for resolvingriat conflicts that were different than what the
Yukpa traditionally used. As ILO Convention 169 aasl national regulations state, indigenous people
have the right to maintain their own civil and pelegal system. This right was completely violatgd

the regulations imposed on them by theerilla, once again violating all cultural aspects withichhthey
identify.
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3) CHALLENGES TO THE RESTITUTION OF ETHNIC TERRITORIES AND TO
CHARACTERIZATION METHODOLOGY, POST-RESTITUTION

Upon completing the characterization, the LRU beigaaxamine the case of the Registry of Evacuated
and Abandoned Land Caused by Forced Displacemadittt. thé information gathered, a land restitution
claim was made and issued to restitution judgels thi¢ task of making an overarching decision reagir
government agencies, depending on the case, tott@keorresponding actions to continue with the
formalization and unification of the reserve, themprehensive and collective reparation to the
community (compensation, non-repetition measured, satisfaction and symbolic measures, etc.), in

addition to other measures deemed necessary depemtihe damage involved.

These types of cases, however, are much more crriiaa they appear to be as there are many factors
involved that depend not only on the LRU or on laestitution judges, but also on the governmerd as
whole. The scars from war are the result of so mamables and are so complex that many times it is

impossible for the community to return to theirgimal balance of life in nature and in their land.

The LRU has produced several characterizationsafynindigenous peoples and of people of African
descent throughout the country. It has gained atgmmount of experience in its five years of exisee
and improved upon its initiatives in the field. Sitive issues continue to arise, however, suchitsthe

case of the Yukpa.

An issue that is currently grounds for discussind that is being interpreted in different wayshe so-
called, “non-ethnic occupants:” the non-indigenpogulation found living in the collective territoas
individuals. Referred to as colonists, in some sdkese people establish themselves in ethnicaees

as invaders with economic or other interests. Imeotases, these colonists are victims of the armed
conflict who have found a space to live and workhese collective ethnic territories, thereforengray
them the right to land restitution. Another comnsituation is when a farmer community lies within an
indigenous reserve as a result of the authoritagdty precision when property lines are establishe

To add to this complexity, these three situatices even intersect in the same indigenous terrifbing
campesinopopulation may have encountered an endless numbeituations including invading

colonists, campesinosvho in good faith have also become victims of dwaflict, legal and illegal
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companies that have somehow benefited from the dacoeflict, and legitimate companies that have

helped the indigenous population, etc.

This variety of factors leads to a myriad of cartBiover the land and makes it very difficult teativer,
systemize and interpret the facts. This puts atgremunt of pressure on land restitution judgethag
try to address this complexity, leading to differenerpretations of the law and different rulings.

In an attempt to address this great challengel. B¢ has been working on making the characterization
methodology more flexible and adaptable so thah ease and situation can be interpreted and amhlyze
individually. Establishing a firm and rigid guideé is not feasible because in some situationsyémdius
people may have priority, while in others, theyr. In an effort to reconcile these different iet, the
LRU has had to sort out these situations, devetppaspectful and careful initiatives in order tat no
generate conflict between communities or familiethshared interests in the same parcel or teyritor
The unit has had to do this in accordance withréggilatory provisions on recognizing and priorii

the mechanisms for solving territorial conflictsathalready exist among the indigenous people and

communities.

These conciliations have not been easy as it isumelerstood that any process that involves estaiblj
trust, coordination, agreements, etc. takes afidinte, and in addition to this, the reparationvedr
damages must also be taken into consideration.id&rdvthat public policy on land restitution is
temporary (it is only valid for 10 years) and tbates involving different ethnicities involve a tdttime

due to their complex nature, the challenge to tR&Jlis great. It essentially must weigh each of the
different actor’s rights, research the dynamicsthef armed conflict and establish an agreement that

prevents further land conflicts from happening.

By taking these complexities into account and fetchdpon LRU’s best practices from different cases o
strengthening the methodology, the LRBxPpartnership with USAID’s Afro-Colombian and ligginous
Program (ACIP}proposed to adapt the characterization methoddtmggnalyzing such issues.

The proposal essentially addresses when informatimuld be gathered and analyzed, especially that
which is related to land tenure, titles and foraetion. One of the recurring problems of the

characterization is identifying the territory, tbentrasting legal and cadaster information on tbéspof
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land, and identifying the property lines of temiés that are to expand in the indigenous reseRlass to
improve these issues have been made and currbathgency is in the process of adopting them.

Another great challenge that land restitution fae@sl specifically the LRU, is coordinating institunal
efforts and unifying the visions, policies, pritei and objectives of other agencies that helpreettie
full enjoyment of territorial rights. The clearestample of this need is to coordinate institutioiih the
Victims Unit, the agency responsible for the corhpresive reparation of all victims of conflict in
Colombia, including those involving land restitutioThese two units must work towards coordinating

their efforts and reaching out to the victims tbget

The characterizations and restitution claims cledd not coincide with the plans for collective r@th
reparation, rendering the work of information gaifig and understanding the communities’ different
needs inefficient. In addition to achieving indiibmal coordination, the challenge to the LRU is to
identify any main areas that require comprehensegaration and include them in characterization
reports and restitution claims for judges to oriffer corresponding agencies to take reparativeraatio

the community.

Another example of this is with coordination of tt@untry’s development policies, which have a gjron
focus on the use of natural resources, especid@lymining, an activity that for indigenous commties
represents risk and threatens to damage theitotées. This classic clash between the environraedt
development takes a unique turn with the restitutid ethnic territories as the following all must b
considered: environmental rights, the sustainghiftdevelopment initiatives, and the reestablishinod
balance between indigenous people and the natatevds lost to them as a result of the armed ainfli
The challenge for institutionalism will therefordways be present in each case, with its unique
characteristics. The goal will always be to avoigating internal divisions or conflicts in the
communities, allowing the rights of victims andittmultural diversity to prevail over other intetes

In conclusion, while a very important step has beade with the Yukpa de la Paz people in completing
the characterization of how their territories hdeen affected by the armed conflict, the procedls wi
continue on with all the challenges and difficudtibat have been explored here, as the judiciadepisa
the most important stage for analysis, confrontatind transcendental decision-making for the futdre

the physical and cultural preservation of the Yugpaple.
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The cemeteries are part of the most sacred sitim inommunity, because once a person dies, thgg be

a long journey through rivers and the sea in seafdkumoku(God), which is the reason why their
graves must be in a damp place and their bodiesotde dug out because that would create hazards,
disease and natural disasters. Bodies of watdr asidagoons are also sacred as they offer protecti
especially if the lagoon is female, producing ugdeund noises that alert the community about future
danger(LRDP - USAID, 2016, p. 25)

Another key aspect of the Yukpa life is their ttamfial medicine, which is led by tleuanoor traditional
doctor, who is the wisest person in the commuriitgesit identifies the type of disease and the tpiame
used as a cure. This person cannot plant, or dis¢lee name of traditional plants and must battledm
to ensure the existence of each plant, this isg¢ason why a community witholiuanois a community
with serious disruption and loss of culture.
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The Tuanoalso leads the rituals for crops and days of mgnénd fishing, which are necessary for the
success of these activities. Through these rittlaés; communicate with spirits, who live in treesda
must be near cemeteries and holy sites, therefueajeforestation of these sites involves the conityu
losing its connection with its spirits. These ritughould also be performed at different important
moments in the life of the Yukpa such as their liielaitth or menarche.

All these cultural aspects were affected and somdonger exist, as discussed in the next section,
because the dynamics of the internal armed cortdlieinged every aspect of their life, hindering them
from exercising their cosmovision and traditionaggices.



