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1.0 BACKGROUND

The “Securing Rights to Land and Natural Resources for Biodiversity and Livelihoods in the Kiunga,
Boni, and Dodori Reserves and Surrounding Areas in North Coastal Kenya” (SECURE Project) is aimed
at securing land and resource rights of indigenous communities in the North Coast region of Kenya, and
improving the management of natural resources through community co-management to enhance the
conservation of biodiversity, and ultimately, to improve livelihoods.

SECURE is a project in support of the Ministry of Lands’ (MoLs’) Land Reform Support Programme
(LRSP I)—an initiative to pilot certain principles of the National Land Policy (NLP) and to promote
efficient, sustainable, and equitable land use in Kenya. In particular, the SECURE project contributes to
Component 3 of the LRSP Il by undertaking a land tenure demonstration intervention on the northeast
coast. The SECURE Project also contributes to the land reform section of Reform Agenda 4 of the Kenya
National Accord and Reconciliation Act.

Northern coastal Kenya is home to three biologically rich nature reserves of great local, national, and
global significance: the Boni and Dodori National Reserves and the Kiunga Marine National Reserve
(KMNR). The reserves, all managed by the Kenya Wildlife Service (KWS), and surrounding areas are the
ancestral homeland of two ethnic groups: the Boni and the Bajuni. The Boni, who number between
3,000-3,500 individuals, are traditionally hunters and gatherers. They were moved from the forest into
villages on government land between the Boni and Dodori National Reserves due to insecurity in the
region in the 1970s.The Boni continue to depend on forest and rangeland resources in and between the
reserves for shifting subsistence cultivation, collection of non-timber forest products, some timber, and
bush meat. The Bajuni, of Swahili and Arab origin, live along the coast and on the islands of the Lamu
Archipelago. They rely heavily on fishing, mangrove harvesting, and slash and burn farming. Despite the
fact that they have lived in settlements in the area for centuries, their legal claim to these lands remains
ill-defined and vague. Thus, like the Boni, the Bajuni are officially designated as “squatters” on their
ancestral, customary lands.

The Boni and Dodori National Reserves experienced significant depletion of wildlife during the Shifta
war and the Somali incursions that followed it. These incursions resulted in banditry and wildlife
poaching for ivory, rhino horn, and animal skins for export. The KMNR is under serious threat due to
irregular, and perhaps illegal, allocations of land within the reserve to powerful Kenyan and foreign
businessmen and developers. In addition, haphazard development of beach plots and coastlines for
tourism is a serious threat to the integrity of marine and estuarine ecosystems. The proposed Lamu Port,
associated land speculation, and land grabbing in the region lend further urgency to securing land rights
of resident communities and protecting the fragile ecosystems.

The SECURE Project is being implemented by the MoL with support from Tetra Tech ARD and in
collaboration with the KWS, Kenya Forest Service (KFS), civil society organizations (CSOs), and the
targeted communities themselves. The project—which commenced in September 2009 and is currently
scheduled to close on April 30, 2012—aims to:

1. Improve land and natural resource tenure security and reduce conflict over natural assets.
2. Improve management of protected and biologically sensitive areas.

3. Provide lessons learned to inform the implementation of Kenya’s National Land Policy (NLP)
and the development of other relevant policies and laws.
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2.0 INTRODUCTION

The Kenya SECURE Project and the Land Reform Transformation Unit (LRTU) of the Ministry of Lands
(MoL) held a workshop from September 12-16, 2011 at the Kaskazi Beach Hotel in Diani Beach,
Mombasa to reach consensus on the approach of the Community Land Rights Recognition (CLRR)
model, and to finalize the implementation plan, budget, timeline, team, and public awareness campaign
for piloting the model. (See Appendix 1 for workshop agenda)

The CLRR model, developed by the project with the LRTU, had previously undergone a number of
reviews within the MoL as well as amongst stakeholders. During these reviews a number of minor
changes were made, necessitating a final discussion amongst MoL staff, civil society involved in the land
sector, and other stakeholders. (See Appendix 2 for list of participants)

As a system of land tenure in Kenya, “Community Land” is a new category introduced by Article 63 of
the 2010 Constitution. This Article strengthens various provisions in the National Land Policy regarding
the recognition of all modes of tenure. To give equal legal recognition to Community Lands, the Policy
under Section 3.1 paragraph 33 seeks to adopt a plural approach, in which different systems of tenure co-
exist and benefit from equal guarantees of tenure security. The rationale for this plural approach is that
the equal recognition and protection of all modes of tenure will facilitate the reconciliation and realization
of the critical values which land represents.

To secure community lands, the Land Policy further requires the Government to “document and map
existing forms of communal tenure, whether customary or contemporary, rural or urban, in consultation
with the affected groups, and incorporate them into broad principles that will facilitate the orderly
evolution of community land law” (Section 3.3.1, paragraph 66 (a.)).

The Government is further required to “lay out...a clear framework and procedures for: the recognition,
protection and registration of community rights to land and land based resources taking into account
multiple interests of all land users, including women” (Section 3.3.1, paragraph 66 (d) 1).

To facilitate implementation of these principles, the CLRR Model was developed and lays down the
procedure for recognizing community land rights. To make the model operational, the following issues
should be noted:

1. The model is not a legal framework. The existing legal framework has no provision for community
tenure to land, except in areas called Trust Land and Group Ranches (demarcated areas of rangeland
to which groups of pastoralists, who graze their individually owned herds on it, have official land
rights if they have customary rights over the range or pastureland in question).

2. The Model is in line with the Constitution of Kenya 2010 and the National Land Policy 2009, both of
which provide for community land. The Land Policy goes further by requiring that communal tenure,
whether customary or non- customary, be documented and mapped in consultation with the affected
groups. The CLRR process is a step in this direction.

3. The land covered by the Model does not fall immediately under the currently available legal
mechanisms for community land, namely, Group Ranches and Trust Land. However, Article 193 of
the Land Policy requires the government to put in place a framework for conversion of Government
Land in the 10 mile coastal strip into Community Land.

4. The absence of clear and secure property rights for communities has been an impediment to full
enjoyment by communities of rights to land, productive use of land and national development. It has
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also led to defensive titling of land into individual holdings to protect land from encroachment by the
government or other entities.

The Model answers three critical questions with regard to the land under the Model, “what land?”,
“who holds the land?” and “what interest?”” These are very important for the Model because the
ultimate objective is to secure the rights of the community to the land.

There is need to define community using the parameters given in the Constitution: ethnicity, culture
or other community of interest, and take cognizance of any other provisions in the Constitution that
prohibit discrimination on any basis. Some of the communities in Kenya may be an amalgam of all

three parameters.

7. Whatever interests are conferred to the community under this Model, the residual powers of
compulsory acquisition and development control apply to community land for regulatory purposes
and for provision of land for the public interest.

8. The interest created in the implementation of the CLRR Model is vested in an identified entity which

will hold paramount or allodial title* above to whatever rights any one person has to the land.

9. Itisappreciated that different legal models exist for corporate holding of interests — society,

company, group representatives and trust. Whichever legal entity is selected, the recommendation is

that the CLRR Model be adopted to secure the rights of the community.
10. There is need to build the capacity of communities to actualize community rights.

The CLRR Model takes the normative provisions of the Constitution and the National Land Policy to a
practical level and will be a useful guide in helping frame community land rights legislation. It is,
however, necessary to capture the living customary law used (what people are using on a day-to-day
basis), as opposed to narratives of customary law that are out of use.

In addition to working to finalize consensus on the CLRR Model, the workshop was also organized as a
forum to present, discuss and further develop with stakeholders the implementation plan, budget,
timeline, team, and public awareness campaign for piloting the model.

! Allodial title is defined as: Lands that are the absolute property of their owner and not subject to any service or
acknowledgment to a superior (n.wikipedia.org/wiki/Allodial_title).
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3.0 PROCHDINGS

DAY 1-MONDAY, 12 SEPTEMBER

The first day of the workshop consisted of
welcoming the participants, reviewing the
objectives and agenda of the workshop,
providing context to the workshop topics,
and introductory presentations, followed
by discussions.

In his opening remarks, the SECURE
Project Chief of Party, Kevin M. Doyle,
welcomed the participants to the meeting
and brought the participants up to date on
the project objectives, activities,
accomplishments to date, and its efforts
with the MoL to develop the CLRR model
for piloting in Mkokoni, Kiunga, Kiwayu

Island, and the Boni villages in the Boni- The Deputy Coordinator of the Ministry of Lands LRTU (right)
Dodori corridor. (See presentation in delivering his opening remarks, as SECURE Chief of Party
Annex 1) looks on.

The Deputy Coordinator of the LRTU, Victor K. Liyai, then provided an overview of the land reforms
undertaken by the MoL over the last two years, the role of the SECURE Project, the challenges the MoL
is facing in the land reform process, and the need for concerted efforts between all the stakeholders in the
land sector to help meet the expectations of most Kenyans for bona-fide land reform.

The SECURE Project consultant, Dr. Antwi Adarkwah, then made a presentation about the theory behind
statutory recognition of customary community lands and presented an overview of the CLRR model, its
place in the Lamu scenario, and experiences elsewhere in the world recognizing community lands. In his
presentation he reminded the participants that the provision for community lands was in both Kenya’s
new Constitution and National Land Policy, and, therefore, not to be treated lightly as both instruments
give it legal pluralism with other forms of land tenure. He informed the participants that while some
politicians and administrators, as well as citizens, are leery of the community lands concept, the proposed
CLRR model is a transparent process where the targeted communities are at the center of the process. At
the end, the communities will hold a community title instead of individual title deeds, and they will be
empowered to govern and manage their land with appropriate checks and balances to avoid manipulation,
corruption, and undermining of the community land holding. (See presentation in Annex 2)

After the opening presentations, a number of comments were made and questions were raised in a plenary
session. The highlights of these discussions include the following:

o Community Land registration - There was concern amongst some participants that unless
community land is registered and the community has an actual title over the designated land, the
government could still govern over that land and de-facto hold it in trust. The participants were
reminded that the ultimate aim of the CLRR model would result in a formal and acceptable
document by the community showing the land they own and the document being treated like a
private title.
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Community Land Boards -
There was also concern raised
as to the role of the
Community Land Boards as
envisaged in the National
Land Policy, and whether or
not it was the same thing as
the “land holding entity”
proposed in the CLRR model.
While some participants
believed it should be one and
the same, a large number of
participants felt that the two

= USAID | KENYA

bodies should be different. v

The “land holding entity” -

would be made up solely of Kenya SECURE Project consultant, Dr.Antwi Adarkwah,
community members who presenting an overview of the CLRR model to the workshop

participants.

would be responsible for the
governance of that land, and
the Community Land Board would be a government body that would oversee community lands in
a given area. No conclusion was drawn on this issue, as the MoL has not yet clearly defined this,
and the aspect of Community Land Boards was absent in the draft National Land Commission
bill.

Checks and balances — Participants underscored the need for checks and balances within a
community’s land holding and governance entity to limit possible ill consequences from
individuals within and external to the community who may try to take advantage of the
community at-large to further their own interests. The need for female representation in the land
holding entity was also emphasized in order to ensure that women members of the community,
who are often very active in the utilization and management of land, are also part of the
ownership and governance of the land. It was agreed that there must be clear and accessible
documentation of the community institutions and rules so as to enhance provisions for gender
equity and to be in line with the constitution..

Notion of ‘first settler basis’ - There was negative reaction to the notion of ‘first settler basis’
as a method to define customary claims, which was mentioned in the presentation by the
SECURE Project consultant as one way of identifying community land claims. The SECURE
consultant responded by saying that the project was not proposing or endorsing this method for
use in the CLRR, but that, simply, it is just one way of identifying such claims. Reactions to this
were united in saying that this method would open a Pandora’s Box in Kenya, and therefore,
should be avoided.

The impact of the planned Lamu Port — Concern was raised by some participants about the
manner in which planning for the Lamu Port is being done, and its potential impact on the
SECURE Project pilot communities. One of the greatest impacts of the planned port so far was
the influx of individuals, groups and corporate entities interested in acquiring land, sometimes for
speculative purposes and which may not take into account community rights or claimsin
response, a government representative promised that the community will definitely be consulted
in the near future and there was no course for alarm. There were also concerns on the potential
impact of the port in the project area especially in relation to the CLRR model. The response to
this was that most of the infrastructure will be south of the targeted pilot communities.
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Historical claims - The issue of
historical claims in the pilot area
and whether the CLRR model had
developed mechanisms of
addressing them, especially when
the implementation properly starts,
was raised, too, by a number of
participants. There were concerns
that while this needs to be
addressed, it should not be done in
such a way that even people who
voluntarily use the historical
injustices excuse for speculative
purposes take land from other
community members. The plenary
was informed that the NLP has clear
provisions for dealing with
historical injustices on land. It was
further pointed out that the TIRC commission would be coming to the area in the near future and,
thus, that it was upon the communities to make their concerns and ideas known. It was further
agreed that provisions be embedded in the CLRR process so that during the implementation
process there would be ways of taking inventory of historical injustices in relation to land and
other natural resources that would then be passed to the relevant agencies to deal with in the
future. The participants also requested the government to provide documentation as to what is
already registered in the pilot communities. It was agreed that during the CLRR implementation
in the pilot areas, the disputed areas will be mapped and areas claimed to be irregularly acquired
from community lands will be clearly indicated. This will then help the Ministry, together with
the communities, bring to light the overlapping claims that will then have to be dealt with.

Left to Right, Aisha Mohammed, Shungwaya Welfare
Association; Soipan Tuya, USAID Pro-Mara Project; Rebecca
Wangui, Kenya Land Alliance.

Land Legislation - One of the major queries that arose during the Q&A session related to the
land reform process and the new draft bills. It was reported that while there was a draft Land Bill
and Land Registration Bill in circulation, it was unfortunate that community land was not part of
the two despite the fact that this is an important characterization of land. The participants then
proposed that the Ministry call back the two bills and amend them accordingly to provide for
community lands as per the Constitution and National Land Policy.

In response to the query on community lands, the Ministry representative said that four pieces of
legislation were going to be enacted — a National Land Commission bill, a Land bill, a Land
Registration bill, and a Community Land bill. He noted that ideally the Land bill would include
provisions for all categories of land, but that the Constitution mandates a Community Land Act.
The Ministry promised that there was still time and the participant’s suggestions would be looked
into as part of consensus building on the bills and, if need be, amendments to address the
concerns would be made. Meanwhile, they asked the stakeholders to advocate for incorporation
of community lands in the Land bill and that the piloting of the CLRR be completed in a timely
manner so as to help inform the legislation.

Community Land Transactions - Another issue that came up was on how to make sure that
once communities have titles, they cannot easily transact community land to outsiders at the
expense of the community’s interests. It was agreed that during the piloting of CLRR, clear
guidelines will need to be developed for communities to have clear rules on such transactions.
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DAY 2 -TUESDAY, 13 SEPTEMBER

The second day of the workshop was mainly used to review and enhance two important documents for the
eventual implementation of CLRR: a draft Community How-to-Guide on the CLRR Process and a Public
Information and Awareness Strategy.

The USAID representative made his opening remarks in the morning on Day Two due to his absence at
the Opening Session of Day One. He pledged that the agency will continue collaborating with the
Ministry on land reforms, as they believe that land is one of the most important assets in helping the
country achieve Vision 2030. He said that, in the eyes of USAID, secure land rights would then catalyze
investments in urban and rural areas, create livelihood opportunities and encourage sustainable natural
resource management. He added that the potential offered by the CLRR model was immense in trying to
unlock the community land question, and hoped that there will be goodwill from the Ministry in
implementing the model soon.

Community How-to-Guide on the CLRR Process

The draft Community How-to-Guide on the CLRR Process, developed by the SECURE Project, was
handed out to the participants, followed by a short question and answer session. The guidebook was
developed to help communities understand the potential of having their community lands registered by
the Government, and the roles and responsibilities of the community in the CLRR process.

The workshop participants were then broken into groups to review certain sections of the draft How-to-
Guide, and propose additions, corrections, omissions, and other ways to improve the document. The
copious suggestions for improvement are being integrated into the document separately from this
proceedings report.

Public Information and Awareness Strategy

The afternoon session included a presentation on the draft Public Information and Awareness (PIA)
strategy developed for the CLRR process by the SECURE Project. This was followed with some
guestions and answers, and later group work to provide suggestions to enhance the document before its
usage in preparation for the implementation of the CLRR. Some of the recommendations included
increasing the targeted audiences, having short and precise messages, and the need for the MoL to be in
the forefront in implementing the strategy. During the workshop, one of the participant organizations, the
Kenya Land Alliance, promised support in implementing the PIA if the need arises. Below is an outline of
the PIA Strategy developed with the input of the workshop participants.

Audiences ‘ Key Messages Modes of Communication

= Communities without land = Constitutional Provisions on = Direct community sensitization
tenure security land and land rights = Media coverage — Print &
= Politicians = National Land Policy directives Electronic
=  Provincial/local administration on Community Land =  Print Advertisements
= General Public = Potential benefits of community | = Websites
* Media land = Social Media outlets
= Details of community land =  Printed materials: brochures,
rights recognition, registration, posters
governance and management » Radio/TV messages
» Radio/TV interviews & talk
shows

= Community How-To Guide
= Fact sheets
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DAY 3-WEDNESDAY, 14 SEPTEMBER

Day 3 concentrated on the implementation planning of the piloting of the CLRR model, including
discussions about the implementation team, the timeline for implementation, and a presentation of the
draft Guidelines for CLRR Practitioners which will serve as the basis for a training session for the
implementation team prior to implementation.

CLRR Implementation Plan

The workshop participants viewed a presentation of the draft plan for the implementation of the CLRR
model. Participants were then assigned into groups to review and provide suggested refinements to the
draft plan, including designation of the field implementation team, and a draft timeline of field
implementation activities. The implementation plan is being prepared as a separate document.

One of the main observations from the discussion after the presentation of the draft plan and the group
work was the issue of creation of demand for the CLRR. Some participants wondered whether there was
existing demand for community land recognition throughout the country, and if not, how was the project
intending to create that demand? The response was that the SECURE Project is only working in Lamu
County as a pilot site. While there was demand in Lamu due to the project’s efforts over the past two
years to lay the groundwork for community lands, it was suggested that it would be useful to begin
informing communities throughout the country of the option for community land rights recognition so
that they can make informed choices. It was affirmed that there is much land under the Trust Land regime
in the country and unless advocacy and awareness campaigns are mounted, the potential beneficiaries will
continue being ignorant of such initiatives. As a result, there is a need to create awareness of the
opportunity to register community lands and generate demand.

The participants felt that the model needed to be packaged and brought out to the public for it to gain
popularity as it had timely provisions that would help in solving the problem of land as faced by many
communities beyond even Lamu and especially in the pastoralist areas of the country. Some of the
advocacy strategies proposed included sustained media engagement, i.e. through advertisement spots and
press releases to generate news stories in the print and electronic media. It was also proposed that the
Ministry of Lands take the leading role in promoting the model as its own rather than the SECURE
Project doing so. One of the ways of showing this authority would be for the Minister and/or Permanent
Secretary to appear on radio and television talk shows. It was also suggested that the Ministry take a
more active stance to promote the model in Lamu, as there was still a contingent of critics suggesting that
community lands recognition is not the best solution to address the land tenure insecurity in the region.

CLRR Implementation Team

It was proposed that the CLRR main implementation team members be as follows:

Lead Team Actors

e Ministry of Lands e  Ministry of Lands

e LRTU and local assistant surveyors e  Surveyor

e USAID SECURE project e Boundary committee members

e Governance committee members
e Community in meetings

e Director of Survey

e  Commissioner of Lands

e District Working Committee

CLRR IMPLEMENTATION PLANNING WORKSHOP PROCHDINGS (SP. 12-16, 2011) 9



Implementation Timeline

The timeline here for piloting the CLRR model was discussed and agreed upon, assuming speedy
approval of the model by the Ministry and the mobilization of human resources.

The participants requested that the Ministry approve the model as soon as possible in order to provide the

project with a workable implementation plan, and to provide the necessary impetus for the SECURE

Project to seek a cost extension from USAID in order to complete the piloting beyond the current project

end date of April 30, 2012.

Guidelines for CLRR Practitioners

The presentations and group work on the implementation plan were followed by a short presentation on

the draft Guidelines for CLRR Practitioners manual for the technical staff who would be carrying out the

implementation of the CLRR. This implementation manual will serve as guidelines to the facilitating
team when engaging with the communities, and will be the basis for a training session that is scheduled

prior to commencing the piloting activities in
the field. Workshop participants provided
suggestions for enhancing the various sections
of the guidelines manual. These suggestions
are being integrated into the document
separately from this proceedings report.

DAY 4 -THURSDAY, 15
SEPTEMBER

The fourth day of the workshop was used to
follow up on loose ends (parking lot issues)
from the previous day’s deliberations and
prepare for the last day of the workshop when
the Minister of Lands was scheduled to
officially approve the model. Some of the
issues discussed during the day included a
continuation on the previous day’s
presentations on the CLRR implementation
guideline for facilitators and technical staff (as
discussed in the notes of the previous day)
with group comments on the guidelines.

Other parking lot issues dominating the
discussions included the ‘first settler’ versus
other rights claims including the gender
aspect, aspects of land use planning as a pre-
requisite when setting aside community lands,
composition of community land boards taking
into account gender and integrity concerns as
directed in the constitution, the CLRR vs.

Calendar of Implementation

October 2011

o Approval for conversion of public land into
community land

e  Approval to pilot test

o Finalization of implementation manuals

November and December 2011

e Procurement of stationery and necessary equipment
for CLRR implementation

e Training of implementation staff

e Ground preparation

e Create community demand through Public
information and awareness

¢  Community engagement

e Recording of customary land claims and
governance rules

December 2011 to April 2012

e Validation and finalization

e Endorsements

e Processing of plans and registration

April to June 2012

e  Prepare reports on lessons learned to inform
legislation

squatter settlement scheme, the divesture and registration of different lands for community lands, TIRC
synchronization, etc. The issue of land use planning was presented by the MoL staff based in Lamu and
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they emphasized the need of this as part of the process in working with communities as their community
lands are being recognized and registered.

The participants then made preparations for the next day’s CLRR approval ceremony with the Minister of
Lands and other senior officials visiting from the Ministry.

DAY 5-FRIDAY, 16 SEPTEMBER

Day 5, the last day of the workshop, was
mainly set aside for the CLRR model
approval ceremony with the Minister of
Lands in the afternoon. The day saw an
increase in the number of participants as
community representatives from the pilot
areas together with other stakeholders
including the District Commissioner of
Lamu East, the Principal Chief of Lamu, the
County Councilors, representatives from
KWS, Save Lamu, Kenya Human Rights
Commission and other groups joined the
other participants in anticipation of the
approval ceremony.

The morning of the final day was used to The Boni representative to the Lamu County Council (left),
deliver presentations to the new participants together with the DC Lamu East, as they endorse the CLRR
in order to bring them up to date on the m(')d'el in fro_n'g of Assistant Minister of Lands and other

. . . Ministry officials.
presentations and discussions of the
preceding days and to update them of the progress achieved so far. There was then a discussion led by the
KWS Senior Warden from Lamu, Mr. Michael Gichure, on the case of Kiwayu Island. Kiwayu is a
special case among the pilot communities because it consists of two indigenous villages within a gazetted
reserve, the Kiunga Marine National Reserve. Since gazettement in 1979, the inhabitants of the island
have been allowed to remain in their villages. The Senior Warden made it clear that despite rumors that
KWS plans to evict the communities from the island; this was not true as they recognized that the
communities have rights to live on the island. He expressed hope that the CLRR process will assist in
formalizing an agreement between the communities and KWS for the communities to continue to live on
the island. He announced that KWS had recently launched a management planning process for the region,
including the KMNR and Kiwayu Island, that will hopefully, through consultations with key
stakeholders, come up with amicable ways for the community and KWS to develop co-management
arrangements that are mutually agreed to with the obligations of different actors and benefit sharing
arrangements set in place.

This discussion was then followed by a presentation from the Deputy Director of the East African
Wildlife Society (EAWLS), Mr. Michael Gachanja. He spoke on the importance of communities
managing natural resources on community lands themselves, with co-management from government
resource agencies and NGOs. (See presentation in Annex 3)

In the afternoon, we learned that the scheduled appearance of the Minister of Lands, the Honorable
James Orengo, would not take place and that Mr. Orengo would be unable to attend at the closing
ceremonies. Instead, the Assistant Minister, the Honorable Sylvester Wakoli Bifwoli, officiated over the
closing of the workshop, accompanied by Mr. Ephantus Mundia Murage, Director of Survey, Mr.
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Augustine Masinde, Director of Physical
Planning, Mr. E.W.Barasa, Sr. Deputy
Secretary, and Mr. P.K. Mwangi, Deputy
Director of Land Adjudication & Settlement.

After some welcoming comments by the
Deputy Coordinator of the Land Reform
Transformation Unit, the SECURE Project
Chief of Party presented an overview of the
project and the CLRR model. This was
followed by comments from community
stakeholders who endorsed the concept of
community lands, and then by comments
from the District Commissioner of Lamu
East and County Councilors representing the
Boni area and Kiunga. Remarks of the
USAID Mission Director, Ms. Erna Kerst,
were then delivered by her representative, as The A_ss_istant Minist_er reads the closing remarl_<s on behalf of
she was unable to attend the ceremonies. the Ml_nlster, approving the CLRR Model for piloting, and then
She stated that the “CLRR model reflects an declaring the workshop closed.

innovative approach to documenting and conferring land rights in a systematic and inclusive fashion”
and “represents high quality technical expertise and broad consultation with all stakeholders.” She
concluded by pronouncing that she is “certain that [the] two governments (the United States and Kenya)
will sustain the current momentum in supporting the implementation of principles of the new Land Policy
as part of Kenya’s broader reform process.” (See remarks of USAID Mission Director in Annex 4)

The Senior Deputy Secretary then made some general remarks, thanking everyone for their participation
and hard work in the workshop and in the development of the CLRR model, before he introduced the
Assistant Minister. The Assistant Minister then proceeded to deliver a speech which had been previously
authorized by the Minister of Lands, recognizing the contributions of the SECURE Project in the
implementation of the National Land Policy and Chapter 5 of the Constitution. He stated that, “for the
first time in Kenya, the CLRR offers opportunity to take politics out of land administration. The Model
could also be used by the communities to document their historical land claims to be presented to
National Land Commission when operational and to the Truth, Justice and Reconciliation Committee
(TJRC) for consideration and re-dress. The model will also contribute immensely to the development of
the legislation on land that the Ministry of Lands is currently undertaking notably the Land Act and the
Community Land Act.”

“Considering the pivotal role that the CLRR Model will play towards implementing the provisions of the
Constitution and the National Land Policy,” he continued, “the Ministry of Lands hereby approves the
CLRR Model to be pilot-tested immediately in the project area, starting with the Boni-Dodori corridor,
and the lessons learned be incorporated to improve the Model. In addition, a Cabinet Memorandum be
prepared to seek Cabinet approval to convert Public land (formerly Government Land) in Lamu that has
not been alienated and registered to community land as we await Parliament to enact legislation that will
allow for conversion of land from one category to another.” The Assistant Minister then declared the
workshop closed. (See remarks of Assistant Minister in Annex 5)
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APPENDIX 1:WORKSHOPAGENDA

Monday, September 12

Morning
e  Welcome: SECURE Chief of Party

e Opening Remarks: LRTU Coordinator
e Remarks of USAID
e Review of the Workshop Agenda

Tea Break
e Overview Presentation of CLRR Model

e Status Update of CLRR from Ministry

Afternoon
e Questions & Answers on CLRR (panel discussion)

e Review and Revisions of CLRR Model & Document (group activity)
e Group Presentations and Finalization of CLRR Model & Document

Tuesday, September 13

Morning
e Preparing Communities for the CLRR

e Review the draft Community How-to Guide to the CLRR process
e Enhancement of draft Community How-to Guide (group activity)
e Group Presentations and Plenary Discussion on Community How-to Guide

Afternoon
e Introductory Presentation on Public Information & Awareness

e Brainstorm and plan a public information and awareness campaign (group activity)
e Group Presentations and Plenary Discussion on Public Information & Awareness
o Timeline of Public Information & Awareness activities

Wednesday, September 14

Morning
e Presentation of draft step-by-step Implementation Plan

e Review of step-by-step Implementation Plan (group activity)

e  Group Presentations and Plenary Discussion on step-by-step Implementation Plan
e Finalize the designation of the implementation team

e Finalize the timeline of CLRR field implementation activities

CLRR IMPLEMENTATION PLANNING WORKSHOP PROCHDINGS (SEP. 12-16, 2011)
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Afternoon

CLRR Loose Ends:

Community Land Boards and their registration/formalization/functions
Registration of Community Lands

o Type of Title

o Registration Options

Thursday, September 15

Morning

Afternoon

Presentation of draft Implementation Guidelines for CLRR practitioners
Enhancement of draft Implementation Guidelines (group activity)

Group Presentations and Finalization of draft Implementation Guidelines
Discuss and plan a training workshop for CLRR practitioners

Post Piloting Activities:
o Legislative Provisions (Community Land Bill, Land Registration Bill...)

e Conversion of Trust Lands to Community Lands

e Mechanisms to deal with Overlapping Claims on delineated Community Lands

Friday, September 16

Morning
[ ]

Afternoon

14

Case of Communities on Kiwayu Island within the Kiunga Marine National Reserve
Natural Resource Management on Community Lands
Review presentation of CLRR Model and CLRR Implementation Plan

Arrival of the Minister and his team

Participants Lunch with Minister

Welcome Remarks by Master of Ceremonies

Brief on Secure Project by Coordinator, Land Reform Transformation Unit
Overview of the CLRR Model by Chief of Party, Secure Project

Comments by community stakeholders

Remarks by the USAID Mission Director

Comments by District Commissioner — Lamu East, Chair of the District Working Group
Remarks by Senior Deputy Secretary, Ministry of Lands

Address by the Hon. Minister for Lands

Brief Q&A

Vote of Thanks

Closure of the Workshop

Refreshments
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APPENDIX 2:LIST OF PARTICIPANTS

Names Phone # Email Address
1 Mr. Kevin Doyle, Chief of Party, SECURE
Project
0715555248 kdoyle@ard-kenya.com
2 Mr. Nickson Orwa, Program Assistant,
SECURE Project
0721436711 norwa@ard-kenya.com
3 Ms. Samia Omar, Co-Management
Coordinator, SECURE Project
0729412213 somar@ard-kenya.com
4 Ms. Fridah Njeri, Finance/Admin, SECURE
Project
0721510852 fnjeri@ard-kenya.com
5 Mr. Victor Liyai, Deputy Coordinator, LRTU
0729244117 kadakavl@yahoo.com
6 Mr. Sylvester Osodo, Chief Land
Administration Officer, Ministry of Lands
0722804641 smusera@gmail.com
7 Ms. Priscilla Nyaga, Principal Settlement
Officer, Ministry of Lands
0724362903 nyagapwa2@yahoo.com
8 Ms. Zubeda Mucheke, Senior Land
Registration Officer, Ministry of Lands
0722826377 zmucheke@yahoo.com
9 Ms. Mercy Odaga, Ministry of Lands
0721174358 mkodada@gmail.com
10 | Mr. Cesare Mbaria, Survey Dept, LRTU
0722366871 casarembaria@gmail.com
11 | Mrs. Winifred Muritu, Secretary — LRTU,
Ministry of Lands
0723804961 winfred8 @yahoo.com
12 | Mr. Jethro K. Mwinzi, Ministry of Lands
0721360039 jethrolmwinzi@yahoo.com
13 | Mr. Cyprian Selebalo, Secretariat,
Development Partners Group on Land
(UNHABITAT) 0717215546 cyprianselebalo@unhabitat.org
14 | Ms. Rebecca Wangui, Kenya Land Alliance
0722546909 rwangui@kenyalandalliance.or.ke
15 | Mr. Shadrack Omondi, RECONCILE
0721705830 shadrak@reconcile-ea.org
16 | Dr. Antwi Adarkwah, Consultant, SECURE
Project
aantwi@hotmail.com
17 | Ms. Margaret White Mukuria, Professional
Meeting Facilitator
0722715603 megan@zanaafrica.org
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18 | Ms. Soipan Tuya, Gender & Conflict
Specialist, ProMara Project
0700923377 stuya@ard-pomara.com
19 | Mr. Julius Muriithi, Ministry of Lands
0724013873 muriithiim@yahoo.com
20 | Mr. Omar Bwana, Chair, Kibodo Trust
0722526076 omarbwana@gmail.com
21 | Ms. Aisha Lali, Shungwaya Welfare
Association
0721421755 aisha-al-ally@hotmail.com
22 | Mr. Charles Oluchina, USAID
0722331273 coluchina@usaid.gov
23 | Ms. Alexandra Montealegre, USAID
0704780746 amontealegre@usaid.gov
24 | Mr. Vincente Osewe, Lamu District Physical
Planner
0721100448 osewemax@gmaol.com
25 | Mr. Adnan Dae, Lamu District Surveyor
0726004282 deaadnan@yahoo.com
26 | Mr. Dennis Mutungi, Lamu District Lands
Officer
0721233163 olumumba@kenyalandalliance.or.ke
27 | Mr. Odenda Lumumba, Kenya Land Alliance
0733762408 mutungidenx@yahoo.com
28 | Mr. Philip Abongo, Lamu District Land
Adjudication & Settlement Officer
0720640817 philipabongo@yahoo.com
29 | Mr. Omar Lali, Secretary, Shungwaya
Welfare Association
0722764688 omarmohamedlali@hotmail.com
30 | Mr. Ahmed Hassan, Lamu District Land
Adjudication & Settlement Officer
0728766711 ahmedan97@yahoo.com
31 | Mr. Mugambi Murugu, District
Commissioner, Lamu East District
0718435959 dclamueast09@yahoo.com
32 Mr. Jamal Mzee, Principal Chief, Lamu
County
0722662975 inamola99@yahoo.com
33 | Mr. Atik Mohammed, Chief, Kiunga Location
0722487199 amatikis@yahoo.com
34 | Mr. Bashir Salat, Assistant Chief, Basuba
Sub-Location
0726017042
35 | Mr. Abdalla Baabad, Lamu County Council,
Kiunga Ward
0727667011 baabad@yahoo.com
36 | Mr. Omar Shedau, Lamu County Council,
Ndau Ward
0728044521
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37 | Mr. Yusuf Kitete, Lamu County Councilor,
Basuba Ward
0714286124
38 | Mr. Abubakar EI-Amudy, Chairman, Save
Lamu
0723205988 amaalamudy@yahoo.com
39 | Bwana Ali PA. Hon.Shakilla Abdalla
0722353655 bwana_ali@yahoo.com
40 | Mr. Andrew Odete, Coordinator — Coast
Region, Kenya Human Rights Commission
0720935715 aodete@khrc.or.ke
41 Mr. Michael Gichure, Sr. Warden - Lamu,
KWS
0728110381 gichure@kws.go.ke
42 | Mr. Micheal Gachanja, Deputy Director,
EAWLS
0722499891 gachanja@eawildlife.org
43 | Mr. John Bett, Kibodo Trust
0734152011 jkbett@gmail.com
44 | Hon. Sylvester Wakoli Bifwoli, Assistant
Minister of Lands
45 | Mr. Ephantus Mundia Murage, Director of
Survey, Ministry of Lands
46 | Mr. Augustine Masinde, Director, Physical
Planning, Ministry of Lands
47 | Mr. E.W.Barasa, Sr. Deputy Secretary,
Ministry of Lands
48 | Mr. P.K. Mwangi, Deputy Director of Land
Adjudication & Settlement
49 | Mr. Julius Saina, Ministry of Lands
50 | Mr. Cyrus Ndegwa, Ministry of Lands
51 | Mr. Elija Aloru, Ministry of Lands
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ANNEX 1: OVERVIEW OF KENYA SECURE
PROECT
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Kenya SECURE Project

(2)USAID |[KENYA

N PN THE AN PO

+* Designed as part of the Land Reform
Support Programme (LRSP |l) of the
Ministry of Lands

Ovewlew Of the . - Ta strangthen the NLP process & principles
Kenya SECURE PI'OJeCt - Ta promole sustanable and equilate use of land
* Implemented by the Mol. LRTU
12 September 2011 * Supported by the DPGL
W M Do, St of Fany
orrge SECUME Frogect
rgmu'.c-.
SECURE Project
Cxror Tode
’?’IUSA") @ TETRATECH »
ITperwrde; Agey reeTeRIy Patre

N\
t PP &
s 4 wiLDLF
e 81

Bt o s
Conenmy Farran

\\) Shungwayes
Weiers Ansoniste

SECURE Project Objectives SECURE PROJECT AREA

1. Improve security of tenure and - f | - \

reduce conflict over natural
assets

2. Improve management of
protected and biologically
sensitive areas

3. Provide lessons learned to
inform policy
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SECURE PROJECT AREA

SECURE PROJECT AREA

SECURE PROJECT AREA

SECURE PROJECT: UNDERLYING PRINCIPLES

= Improved land tenure security
o Clarification and fermalization of
customary land and rescurce nghts will
help reduce conflict
= and wil allow for integrated and
collaborative land use planning and
resource management
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THE BASIC PREMISE

P
Land Teoure
Securky

National Land Policy

Tres SECURE Progect &
e Nisaral Lend Peley

Community Land (Section 3.3.1.2)

+ Cammuniy tand refers to Sand krafully held
managed and used by & given community 8s shal be
defined in the “Land Aot
» To secure community 1and, the Government shall:
~ Docurment and map exsling Tforms aof communal
tenure. whether customary or conternporary, rural
o urban, in consullation with the alfecled groups,
and incorporate themn indo broad prnciples that will
faciilate the ordedly evolution of community land
liaw
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Sources of Concern and Confiict

* Land and institutions that govern ils ownership and
uge have greatly affected growth and develcpment of
the economy in the Kiunga, Boni and Dodori Regerve
arags and the emdrons

+ Lack of access to land and nefficient lana
administratan system has had a negative impact on
the regions investment environment as well as its
physicy erironment, grestly impacting the success of
conzervation efforts in s xalogically significant erea

22

Sources of Concern and Conflict Sources of Concern and Conflict

» Inthe progact ares, land 5 govamed by daoth stabuso - B i
Kinw 810 GUSAGNGRY PrBCUcs. W onership 15 well * Most citzens live v.mhout anyform of sc'curo
definad in the statulory tw, cuslomary prachioss hame tenure (legally designated as “squatters”),
not, heretafors. been hanamed by the Govemmant, and are under constant threat of eviction,

.

Land terwre in the araa darmves haavly from customary

practices notably institutions of mamage, powar and

control snd inhantancs

Consequenty, 1he rale of socio-cultursl, economic and
clbcal deveicpment has been directly affsciad by the
vel of secunty of land terume.

Tha abave scanancs have bean the sourca of concem

and conflicss, and thus camour for sacunng land tenurne

and praperty nights.

which obviates their inabilty to accass credit
and constrains their motaation to improve
thair land, shelter and neghborhoods, as wall
as to participate in the co-management of the
natural resources on which they depend and
the conservation of the biodiversity valies in
the region

The Way Forward

Goreerniment Cruarsight ____E“Lm__
W . ] —
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ANNEX 2: OVERVIEW OF COMMUNITY LAND
RIGHTSRECOGNITION MODH-

CLRR IMPLEMENTATION PLANNING WORKSHOP PROCHDINGS (SEP. 12-16, 2011) 23



24

=) USAID |KENYA

Nm"! AFENCAN POME

Overview of
Community Land Rights Recognition Modet
(CLRR)

Ww Antw, PhD MRICS
ure Export
qullnl 1o Kanya SECURE Progect

@ TETRATECH 280

MRSy O La%0s Noetrg
1210 Segrmenons 2011
Martsos

Introduction

swwi Background
Acodeme study of customany tenuees argund the word: PrO shudy
anc puthcabions on the sconomcs of customany {(noemal land
markets in Sub-Suraran Abca  Consulied 4o the Brtish Royal
Instifution of Crartersd Surweyors, OF ID, USAID on customary land
tarens propects o vanous Afcan Courdees,

.

Tris presemiabon s bysed on Ssid saperence of customary land
nghts recogriton and instiuticos strengthanng fom

-~ Ghana,

- Sudan and,

- Swma leone
«  Some poimis are informed try deas glsanad Fom recent ongong
work m Ubana and Namibea

The Question of Coastal Strip Lands

Approach to Lasting Solutions

« Currently there is a perception of injustice
regarding “cutsiders” takng land from “natives”

« Directly or ndreclly this perception has been
assoclated with the use of the conventional
squatter settlement schemes employad to setile
vilagers.

« These perceptions appear sporadic and specific o
the Coastal strip but in fact they are aclually
symploms of a systemic problemn that arise from
registration regimes that attempt 1o supplant existing
customary land righls

« Final solutions to pditical problems of this nature
need ta te found for Band at the coastal strip .

The 2006 Lang Poboy seeks frs sokibocs when it asks for
Ihe transtormalion of lands dong e coasial syip 10
Cammunity Lands.

It furthar enjoins tha Govemmeant of Kenya 1o 18y oul a
claar framewark and procecunes for the recagniton,
prolaction and regestraton of community ngihits fo land and
land bassad resources taring inlo 2cooun! mullgie rierests of
allland users, indudng women” (Section 3.3.1, paragraph 65
(dyiof Lana Polcy)

Analysls of tha situation n e conded of similar aeperences
fram elsewhera in Afica whene plural land rights regimes
drive land management has informed the desgn of the
Cammunily Land Rghts Recognition {CLRR) mode

Crucial Pillars for Recognizing and Registering
Community Land Rights in Kenya

«  The Community Land Rights Recognaion (CLRR)
Mode! is piveted on the following two man pillars:
1 Recognis, demarcate and register sress for

communites identified using the Kenyan
Constitution's crteria of,

- winfasty,

- outum o

— amia communty of inmerest

2 Document, nurture, suppeet, as the case may be,

customary institutions that administer and manage
cuslomary tenure ameng group members withoul
necessatily getling ervolved in setting ndes and
slandards or demarcating internal parcels{See
Custamary Rules}

Under CLRR Power to Manage, Alienate, etc.
Remains with Communities after Registration,

CLRR pravides a mechanism for communty's lands
to gain a status in law equal 1o litled lands' as
stpuiated by Section 3.1 paragraph 32 of the Land
Policy without infesference with ther own way of
deing things

Respansiilty for effective management of lands lies
with the community and ther (non-gavemment)
appointed leaders.

Also raspansiility for mismanagement ies with
communty ftself, not with polticians/government
officats - no more blame games!

Far the first time In Kanya the CLRR offers a chance
to take politice owt of land sdministration.

CLRRIMPLBEVENTATION PLANNING WORKSHOP PROCEDINGS (. 12-16, 2011)



CLRR Minimizes the Cost, Logistics and Technical
Stafl Needed to Achieve Registration

Main Tenets of CLRR Model (1)

« Reduction in costs are achieved since CLRR:

- Rebes on communities to provide evidence of
boundaries wi® abuting neighbours

~ Uses community members’ abour to cut boundary
lines, install beacons etc.

- Avolds contentous impoelton of Intemal
demercation of percels. This tends to be done
continuously and incrementally by comrmunises
hemselves using her oan s and institutions
of fnd gllocation without riggering rruch dispute

— The spproach reduces fe number of government
pad lechrical stalf needed for demarcation [See

Econormic Justfication]

CLRR frenslates Community Land Provsions of the
Land Pokcy and Consitution into Practice.

+ It acknowiedges communities have ndes and
institutions for land nghis and land management that
have stood he 1est of time and sults her
environment

11 utlizes those nules and institutions o achieve a
land nghts registration process hat is well atuned to
community needs.

« ltpreserves communities’ land institutions and rukes
in the recogniion and registrason process

Main Tenets of CLRR Model (2)

CLRR Stages (1)

« By prasenving communty's land rights rules and
insbtutions, the CLRR process cbviates the tendency of
inadvertently exprepriating or extinguishing oartain land
rights of some communty members (as tended to
happen under the squaller satthiament schame
appraach) which Inawvitahly leads to injustice and
persstent calls for redress.
CLRR prevents patential abuse by elite since I avoids
the contentious msue of nternad demarcation and
dlocation of partions of community Bnds 10 “oulsicers”
+ Undar the CLRR pr | Ira with s
are acceptable but are o be exsculed by the
commundy itsall. represented by ther Land Govemance
Entity.

+ Stage A- Demand for communiy land rights
recegnition
— The public is infomed of the cpportunty to secure
community fand and resource rights via the CLRR
process.
+ Stage B: Community Engagement
~ The community IS engaged in the process of
taking inventory of their iand and rescurce rights:
+ Stage C: Recording of Communtty land
claims and governance rules

- The community’s land caims and land
govemance rules are recorded.

CLRR Stages (2)

« Stage D Demarcaton
— Actual physical demarcation of community
boundanes is undertaken with the paricipation of
he community.
« Stage E: Valdation & Finalization
- All documents and meps are reviewed and agreed
upon by the community end refevent govemment
agances,
« Stage F: Issuance of Title
- A Certficate of Tite of Community Lend
Ownership 1s confemed 1o the community land-
hoidng entiy.

Communities Land Rights Rules and
Institutions Examined in Some Detail

Communities tned and tested rules and inshibubions for
land holding are technicsly referrad 1o & customary land
g in Ihe larvd tenure literalure internalionaly,

» Recognition of Cammunily Lands under s Constitution
and Lang Policy is therefore tantamaunt 1o the granting of
equal iagdl status o customary land rights in Kenya
Theugh customary land nghts ciffer depending on the
circumstances of ghen communtes, there are
furdamental aspects common Lo them across Africa
Idass of fndamental aspacts of customary land rights has
helped in the devslopment of the CLRR o ensurs the
regisiration system i< in tune with communty
circumstances

CLRR IMPLEMENTATION PLANNING WORKSHOP PROCHEDINGS (SP. 12-16, 2011)
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Common aspects of customary land rights,

Customary Rights Examined (Cont'd)

~ Customary land nghts are ngnts held by groups, clans,
d d families, indwduals andlor combinations of
thess o lnd they nomally (but not sheays) ccoupy
and use (broadly defned)

- Oten established on first sattier bazis (but not
nacessanly always) and traced to antecsdents in
history

— Alther very daborale el they sre pant of & comples
avd layered refationships belween families. sub-clans,
clans, vilagers, tnbes and indnicuals

= The nghts n essence cignate as os facionghts that rest on the

=mple bet of ' beng on the fand & 0 kng and havng rukes that
gulate land uze and 2k ote. without miajor condicts and
counter claims.

« These compiax web of rights and nufes often donct directy map
unto Remal (westam) netons of proparty ights and therakcns
present chalanges whin ambarking on liting rights.

— Almestalways not documentad but eaist as mal aectizaland
Sadimate b smbedded By's culure e < o
o g we crnl ices redating to bend

« Customary rights are common around the wodd and, n fact are
the predominating land rights ragimes in Aca in Countries that
frmally recognize them and in even those st dor't.

= Nis these rights thal e Kenyan Conaliution propoaes 1o
recognine by designating Mncs s Community Lncs

%5, o

Why Recognise Customary Land Rights?

(a) The Justice of Customary Land Rights
Recognition

« When a sgnificantly large number of groups

of popleftribesiclans, etc. are present in &
polty and they have evolved their own nules
and institutions that assign property rghts
among members and gevern haw common
properties are uilised, it is both mportant and
necessary lo recognise these nghts and
ncorporate them in fermal land adminstration
forthree main related reasons:

- Judics

— Tenure sscuriy

- Ei dand market) afich

+ Natural Justice requires that it is cnly fairto
recegnise first settler land rights and
acknawiedge them as the bass from which
any land rights regimes (even when
consxlered supenor by whatever cntena) are
to be infroduced

(b) Recognition of Customary Land Rights
to Ensure Tenure Security

Vhen customary land nghts are ovemdden through
ne use of govemment flat, tenure nsecuwity Is
engendered.

There is a constant battle between customary rights
haiders who continualy attempt to reclaim ther nghts
from govemment assigned rights halders, whie the
latter uses govemment officials, e poltical system
etc to hold on to their land daims.

Every now and then, depending on the suasion of hie
politics andior the lilt of power of officials, lands could
be reverted to ‘arignal ceners’ and wise versa. This
dynamic introduces tenure nsecurty into many &
African land market and contributes o driving away
needed invesiments "

(c) Economic Justification for Recognising
Customary Land Rights

+ It makes economic sense to recognise
customary lard rights for efficient operaticn of
the land market

~ Rent-seeking theory predicts, and empincal
ewdence around Afnca confirms, that ovemnding
customary nd rights and re-assigning rights
(aready assigned customanly}) through the use
of goverrment fial. triggers off wasiefu! dversion
of real resources away from investment in land
Into ungroductive activiies and actions
explained n the folowing shides
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(c) Economic Justification for Recognising
Customary Land Rights (Cont'd)

* Resources are wested via three main chamels:

% D0 RENS Jor T reprecontal o s) spend
St Aendsse man e 030EK Dk M
SWMe Spant ¥ o v, Coel of o'y
ITNOZIMEME on 1and2 1oy deom 1o bo the oty ang
WORty” 1N pORBLE 3 A thier Cursteredey rd fiQHEs relurmied
aviormengnted, eto

(1) Customary lang
(i 1 B s

§orecing protective bamers a2 898 208 aacATmNTl esmniof o
11 Op SO nTs
W Spen Eag Moy wd ) ie 3 Ut0ReTar Cuaonay lesd il dny

nosios =i

(c) Economic Justification for Recognising
Customary Land Rights (Cont'd)

(3) Fermal fand adminstration becomes
inefficiently expensve as a result of,
L ®aunnocessarly high nember of tachnical staff needed to
plan alocate and police land rights (unctions that mostly
e cusiomary gystem handes wihcul recourse to
goemment purse) and,

i ity e e AN p for the
documentaticn and regstration of land nghts tontived by
aficials to mystily the public and the poiscs 50 a5 to
wrwst ox ruch rent (bobes) 85 possble Fom and ke
playors whike & the same time to Justly thek budgesary

siccations,
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ANNEX 3: NATURAL RESOURCE MANAGBEVIENT
APPROACHESON COMMUNITY LANDS
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(;; USAID | KENYA

PRCH THE SR CAN

Natural Resource Management
Approaches on Community Lands

(Z)USAID |[KENYA

Naticnal Land Policy and Constitution of Kenya

+ Community land consists of {group reps registered
land, land transferred (o speciic communities.

lawfully hekd, managed or used by specéic

communieas, ancestedl lands, tustiand)

Land Policy &nd Conslilubon recognize and protect

nghts of forest, water dependant or ather natural

resources depandent communites and faciilste
Michael K Gachanja accass, co-management benafits from tha
{gachanja@eawlidlife.org) ) ESOUICHS,
EAWLS
September 16, 2011
(S/USAID [KENYA (£)USAID | KENYA
Carvrunty
Natural R Manag ton y lands c of arrang nts for NRM veslvemans
would require: \
" . dnginformation sfler gover sore I
« Policy and mplementation 1o be linked g v o \
+ consuRation wrh communties 3kan Ind aocount |
through a feedback process (n most cases before govemmenbied decisions |
here is big gap between the two),

+ Government insbtutions and rural
communities 1o negotiate as pariners, and
« Acomplex set of interest groups to

colaborate and partcipate honestly in the
process.

-

advisory commitees inkirmng decsion makng; ‘

+ equalp pin 1 }

and mplementsion ‘ |
commuritylesding role, goverrmest prisvides ‘ '
reguiaiory ghdgudance and fechncal supsart and | |
cepaciy [wih orwitou! assistence of hid parfes), | )

(Z/USAID | KENYA

A) The C ity Based Approach

* Under this approach, rural people make decisions
about sustainabie managemant of nalurad resources
N ther acas

+ Thisis a community proparty rescurce nghts driven
approach

= The approach hinges on gning people aulhanty snd
management control an teir lands (ar lands they
hawe rights oven), land neigbourng Pas)

« treguires cresting fiscal palicies that enable
communities o redize tangidle benafits

(Z)USAID | KENYA

Underlying five principles of Community Based
Approach:

+ Effactive managecment i best achieved by giving 8
valua to natural resourcas

Differenbal inputs must recult in diferantial outputs
There must be & pesilive corelation belween
management and benafit

The unit of propretyship, managemant and bensdit
should be the unt of of production

Tha unit of propredyship shoukd ba smsll 85
prachicatie willn ecological and soco-pdilical
canstraints

.
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\&/

Forest Manag by C iti

|

! Country Under C Under C AB(%)
Caneroon 6.4 M 1.1 Mha 17.58%
CAR S4Mm Q0 Mha 0.0%
Cozzo 3.7Mm 0.5 Mha 5.5%
PRC 135Mm 00 Mha 00%
Gotan 1390 00 Mha 0.0%
Mezamizque 46Mm 20 Mha 43.5%

Tanzamy 0.6 M 3.6 Mhs W51%
|

B) Private/Community Based Approach

+ Undar ths apgraach, communitias and private sector
Sgres 1o 2e § CONsevancyl o mansge s parlioular
NR

» Prvsle seclor agres 10 123ss the land for an agread
tmeframe

+ Rules reguabons and responsbditias between tha
privale enlily and the communitivg &e agreed upon

(Z)USAID |KENYA

Private Community Based Approach related

problems

* Fewer benedits to communities

* Lirkagas bateaan the ‘benefit” and conservation
cbjectives raman wazsk, and that the communtes do
not alwveys perceiva tha benalits as addrassng thar
raal neads interms of rurd development

(£)USAID | KENYA

S
Famupie of Commmmts Hosed fponacks D Scrbiers Hangrboashs Trest

s Hirwr swmmrmy of masegrmand . devvonn mobirg sabouds (mhobmg (memest ressegrees | o
oty e o wooms wl 1wk w0 1hey and

Ll oo il bocud (el acms Bo gurisng Kandi b - onamnd Seiaist wiking oW theakis
ot fommm oy e gh ddeny

Cusormry sooo 30 130d and rece o marmencd

' USAID | KENYA

- Y

S PO 4
(1o o

- -

or—

Benefit-Sharing from Land - Based Natural

Resources

+ Pulin place agislaive and sominisiratie
mechanisms sharng of banefits from land basad
netural resources by communities and individuals.

+ Make benefit-sharing y where land based

resaureas of communities and ndmcuals ane

managed by national authorities for posterity

Ensura managemant and ublzation of Gnc-tesed

netural resources imoives all slakeholdens
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JUSAID | KENYA

Sorne key factors for considerations for NRM on
| 4

Banefit Sharing problems arlse Community land
* Lack of community paticipatson + The specific natural resource factor
+ Falurato realize communily expectations + Polcy and Legslation factor
= Inakility o bridge the conceplual gap betwesn * Land factor

benafits realized and the managemant of the + Community factor

ronI0e ) + Stakehaidars factor
* Inconzstency in benefit sharing approaches « Inatitutions and participabion factor
* Falure to understand community costs, benefils and « Financlal factor

noenhves related to forest consenation,

S USAID | KENYA = USAID | KENYA

-l
Some key factors for considerations for NR on Soma key factors for considerations for NRM on
Community land: Natural Resource (e g wil diife) Community land: Policy and Legistation
Pt 18 s sul et WEdln st ron ir poben bl
MR TEws o0 Whach Lo hims sl progect ) Weaile CONM Sorrmrcts poboy Thal Srvek nel (16 Son Sl vidarn 50 Mol
Locatan 15 a6l ccated in 21 Xea 010 ecoRami L ek Ol oot
COMATIREY Nis @ dedr gt o Tourem COAM Comanas p ORI ith o i ouse

COPORILD baer ] swwiet % 11on {sepeny adhomirionm o Negry
Lan I8 trare a trad tion of wid fe pea 0c man oy emeet? CWN I =t b placed sthin Pe conteet of Land s andiond
Whatoptions eass? shratonpokcy
Matang A6 SOecuuths @ U EpoOpriEi Monihn (e dySivs o Frcy ey policy Mach N &M UTGaaTde g o i om Comimun ties
oo Wb Dl R 2% watetdax
Logrdatnn AT bt itiowe 200 e rpd 00 6 Ll frserwmacr i snd Biarghl of

saresz I oy Me tohe afaciely Fpleaenoed

[Z)USAID|KENYA ()USAID | KENYA

=’

Some key factors for considerations for NRM on Some key faclors for considerations for NRM on
Community land: Land Community land Community
o (e 4 o whxene THE0 & 2 EOrcopi on Ihas COmMUN e are Sthcak o
Conmanty ind Clood | and toners & Acaded Comimanty Pypecdly Corrarids of ireaTy saD-gatagri vy

Leews s plsmanpand !
Sacartyof Tarrs

W shosl dbe suppoedsd by 3 baed

hat hos prceteed 3 pard cubs
N the condd of @ keed wso plan Is
10000 D420 200 SOOIy T iue Nd it
SORPOTeT A natonal gona and kool
hwrs?

legtma syusmire T Sund peseetyl B20m 11 18 COTITII NN ST Iee 1x

o hoccamaniy N33 3 SYUCKHTIDIN Con Mok decksns, i

togtty, panoularly el dion
106NN 5300 g ond dEIRtuson

231 b VAGE F U b 1D G G COrumma iy (G § Hom Cary
19 vl baen te theved o el

s eomy 2o ra e eapactaion £ and (hen Gssppont
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Some key Tactors for considerations for NRM on
Community land: Stakeholders

Cemmurvly siakeholdery Wastadinterest
COnneeLn s

Eienial Kbl ey CONCL Ieachise mBy ind Dilwastt oot d
SERIIOOR B 0O CONgE Aea dierud i o
other siskehoidars compattie wif locol
needs?

Mt WO 25 M en ghes of man opament, et of
Waw, 003 leQ@ 00wii 10 TG N das sy
G selion & 11t G Dl necdtew o intenady 4
cniey

St ol e kg peon Are thate st ol dars Who sl e 5 leon
wrourtof inflience?

= 80d conflicts ocour wehe

Sorme key Tactors for considerations for NRIE on
C ity land: b ons and par

P 1

Garmen et 0 QYRNTITIORE 200N SRS 5L pOrtive? Are oy propased s

agun s Tipe th oo traston of 1ok W 1oy re@ st poddy rafom®

Locad County Ao COUNDRS SOepasnd 50 28 i SRS of 00 Diay ke
themsehes 25 cattd 1o the monasgaTmat of comergn ty landy,
thasby usarpng commurely mthorty snd sonbol?

Tradamy local  SUCT U ONts are MO oL IR JesEieg the dewe

et of

authontes the Comamanty dacmon madng sirctere. in ¢ 350 50 2200
for o, ot

NGOs WNhl v 910 ngp e ol b ! Aol does 1 cond it e
M ONA GONIRITINL, S5UN DY M0 COTITU Iy Sobe a o
atgerany’

Peodoain Wha | patcip@ca? M.
PRAVCOS 08 L0 SO0 RO

QU LATCDAOT Hom can

(= USAID | KENYA

Some kay factors for considerations for NRM on
Community land: Financial

Feverue 5 OOV DS ol 1 0 00 £l o el T & B om ioin S
conosymons?

Borefts 0 L0y e d shay e benstes s a by queshon Yihat

e
TGS S GRS T0r Ndvadu il s 00 Cody COMITaIRdRes ik O

whod)
rvne Vit s e motraden 57 Aow isrw possbbe predts
SOc0r BECIOOOMMAN By Patnars DT Sich pamnxesbp s wha

i | De Contribn ton by communty?

(£ USAID | KENYA

Lessons learnt
+ There 1z much to be lzamed from exchange of ideas
and solutions 1o problams bul litlle to be ganed from
stempts to export project models wholesale (some
concepts may be unaversal but ste
changesistuations may determine the need for ste
pectic mechansms ta address problems)

NRM is essier toimplemeant where communities se
more homogenacus and the population s small

+ Advocacy s unavaidadle slemaent in NRM. it neads
tobe recegnized as a positive prooess for raising
TJweness

[5)USAID | KENYA

Conclusions

Nead to creals enabling framesork (pdicy. laws,
nstifubons, guddines),

Recognize the respectve parties’ strengths and
weakneszes for management contribubons;
Ensure equitable bensfit-sharing.
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ANNEX 4: REMARKSOF URAID KENYA MISSON
DIRECTOR

:,-mn:;

="USAID

“l" B,;;‘/‘v FROM THE AMERICAMN PEQFPLE

SECURE PROJECT WORKSHOP ON ENDORSEMENT OF
COMMUNITY LAND RIGHTS RECOGNITION MODEL BY
MINSTRY OF LANDS

Remarks of the USAID/Kenya Mission Director
September 16, 2011

Introduction

Honorable James Orengo, Minister of Lands, Heads of Departments from the Ministry of Lands,
ARD team, community participants, representatives from UN-Habitat and civil society.

| am pleased to join you today for this historic event to witness the adoption of the first
Community Land Rights Recognition model. | commend the Ministry of Lands for taking a
leadership role on this critical issue.

USAID and GoK Partnership

The United States is one of Kenya’s most important bilateral development partners. With an
annual budget of nearly $500 million, the U.S. and Kenya are working to address key
development challenges such as improving health, promoting growth in agriculture,
strengthening the quality of teaching and learning in schools, and supporting Kenya’s efforts to
carry out democratic reforms.

Working with the Ministry of Lands, particularly the Land Reform Transformation Unit (LRTU),
on land policy is an important element of USAID/Kenya’s development program. Through the
SECURE program, USAID has provided over $2.1 million to support the land reform process.

USAID support to addressing the Land Question in Kenya

For 40 years, there has been impassioned debate about land tenure in Kenya. Today,
development strategies such as Vision 2030 recognize that effective and equitable land
management is vital for stability and progress in Kenya.

USAID shares the Government of Kenya’s conviction that secure land rights are critical for
increasing productive investments in urban and rural areas, creating livelihood opportunities, and
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encouraging sound and sustainable natural resources management. This is particularly true for
women, youth and the poor.

Significant progress has been made over the past few years. | congratulate the Minister for the
adoption of the National Land Policy, incorporation of land principles into the new Constitution,
and establishment of the Land Reforms Transformation Unit (LRTU) to maintain the momentum
for land reform. It is also encouraging that supporting legislation, including the National Land
Commission bill, the Community Land bill and the Land Registration bill are moving forward.

However, much more work lies ahead in order to deliver on the aspirations and expectations of
Kenyans with regards to land.

Leadership, Commitment and Proof of Action

Today, we are gathered together to launch the Community Land Rights Recognition model, or
CLRR. The CLRR is the result of the tireless efforts of a determined team from the Ministry of
Lands, our implementing partner ARD, and the communities themselves. Together, they have
helped the Government deliver on its commitment to its people.

The CLRR model reflects an innovative approach to documenting and conferring land rights in a
systematic and inclusive fashion. It represents high quality technical expertise and broad
consultation with all stakeholders.

Closing Remarks

Today’s event marks an important step towards the institutionalization of the CLRR model. And
looking at the conviction of those gathered at this event, | am convinced that the Ministry of
Lands is well-positioned to apply the CLRR model as an effective tool for expanding land rights
in rural communities. This progressive step reflects the spirit of the new Constitution and
requires considerable leadership and support.

| am certain that our two governments will sustain the current momentum in supporting the
implementation of principles of the new Land Policy as part of Kenya’s broader reform process.
We look forward to continued partnership with you on land reform and other development
priorities to improve the lives of all people in this great country. Thank you for your
commitment to the process and | wish you great success in implementing these noble actions.
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ANNEX 5:REMARKSOF MINISTER OF LANDS

REPUBLIC OF KENYA

MINSTRY OF LANDS

Remarks of the Honorable James Orengo, Minister for Lands, as delivered by the Assistant Minister, the
Honorable Sylvester Wakholi Bifwoli, on the occasion of the closing ceremonies for
the SECURE Project Workshop on the Community Land Rights Recognition Model
at Kaskazi Beach Hotel, 16" September, 2011.

Mission Director, USAID/Kenya

Hon. Assistant Ministers,

Hon. Members of Parliament,

Heads of Departments from Ministries represented,
Local Leaders,

Ladies and Gentlemen,

It gives me pleasure to officiate over the closure of this workshop on the Community Land Rights
Recognition Model and take the opportunity to share my thoughts on the Model and the Government
direction.

Over the years, the Ministry of Lands has been working towards the protection of citizens rights to land
and providing security of tenure to individuals and groups. These rights were formerly derived from
Government lands and trust lands, which have since been reclassified as Public Land and Community
Land respectively by the Constitution of Kenya 2010.

As a system of land tenure in Kenya, “"Community Land” is a new category introduced by Article 63 of the
Constitution. This Article strengthens the various provisions in the National Land Policy regarding the
recognition of all modes of tenure, including customary and community land ownership. Almost all
previous statutes on land were geared towards individualization of land with few or no provisions for
recognizing communal rights and interests to land.

To secure community lands, it is necessary to document and map existing forms of communal tenure,
whether customary or contemporary, rural or urban, in consultation with the affected groups and
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incorporate them into broad principles that will facilitate the orderly evolution of community land law. For
this reason, there is need to lay a clear framework and procedures for recognition, protection and
registration of community rights to land and land-based resources taking into account multiple interests
of all land users.

As part of the Land Reform Support Programme of the Ministry of Lands and with support from the
Development Partners Group on Land, the Community Land Rights Recognition Model has been
developed to lay down the procedure for recognizing community land rights. The model is not a legal
framework but a sequence of actions to be undertaken by Government in collaboration with communities
towards the recognition of their rights to land.

Essentially, the Model provides steps and processes that will enable the divestiture of land from public
land category to the community land category as per the provisions of the Constitution and the National
Land Policy that reclassify all Trust Lands to Community Lands, and the provision in the Policy to convert
Public Land (formerly Government Land) in the Coastal strip to Community Land.

It acknowledges that the community land rights may incorporate overlapping claims to land rights and
therefore ensure that all layers of overlapping claims are captured while at the same time, serving to
provide evidence for any conflicting land claims that require special attention to be resolved.

For the first time in Kenya, the CLRR offers opportunity to take politics out of land administration. The
Model could also be used by the communities to document their historical land claims to be presented to
National Land Commission when operational and to the Truth, Justice and Reconciliation Committee
(TIRC) for consideration and re-dress. The model will also contribute immensely to the development of
the legislation on land that the Ministry of Lands is currently undertaking notably the Land Act and the
Community Land Act.

It is therefore clear that the Secure Project has made major contributions towards implementation of
both the Constitution and the National Land Policy. The ultimate success of this process will be enhanced
by adoption of the Model by the stakeholders and the approval of the same by my Ministry. This will
facilitate pilot-testing in the field of the model as soon as possible.

Considering the pivotal role that the CLRR Model will play towards implementing the provisions of the
Constitution and the National Land Policy, the Ministry of Lands hereby approves the CLRR Model to be
pilot-tested immediately in the project area, starting with the Boni-Dodori corridor, and the lessons
learned be incorporated to improve the Model. In addition, a Cabinet Memorandum be prepared to seek
Cabinet approval to convert Public land (formerly Government Land) in Lamu that has not been alienated
and registered to community land as we await Parliament to enact legislation that will allow for
conversion of land from one category to another.

My Ministry appreciates the support from our Development Partners and reiterates our commitment to
this project and the continued partnership with our Development Partners.

With these few remarks, it is my pleasure to declare this workshop on Community Land Rights
Recognition Model officially closed.

Thank you.
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