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Presentation — The Key Messages

Issue: Competition over resources is to be expected, and even
conflict can be creative. But conflict that spins into violence has
tragic results and often does little to resolve the issues concerned.

Question: What lessons can we draw from the extensive
experience with land-related conflict about how to prevent such
conflict from turning violent?

/Presentation: Presents a \
process for understanding
land-related conflict, and
options for mitigating
conflict and preventing

\violence. /




The Conflict Conundrum

A map of armed
conflicts in Africa
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Step-by-step process of Conflict Mediation

STEP 1: Scoping

|ldentifying and understanding potential and existing conflicts and
the relevant normative framework within which they occur

!

STEP 2: Assessment
Systematic gathering and analysis of data

!

STEP 3: Proposing response options
ldentifying & proposing concrete options in policy, law and practice

!

STEP 4: Ensuring effective roles

Promoting implementation by defining own role and influencing
other actors 4



SC O p I n g (Step 1) STEP 2: Assessment

STEP 3: Proposing response options

STEP 4: Ensuring effective roles

Preliminary characterisation and assessment

 l|dentifying claimants and other stakeholders, and the
nature of their claims and interests

« Defining interests reflected in and identified by claims

e Assessing perceptions of claims, including symbolic
and identity issues

e Clarifying claims
e Assessing on-going disputes

« Gauging risks of escalation

Information sources include politicians, casual observers, involved stakeholders,
and independent experts and commentators 5



Key factors creating
vulnerability to land conflict

Land scarcity

Insecurity of land tenure

Normative dissonance

Land grievance

Proximate causes &
trigger events
Intensifying competition

Displacement events

Political events

Scoping (Step 1)

STEP 2: Assessment
STEP 3: Proposing response options

STEP 4: Ensuring effective roles

Globalland grabs

Many countries are now buyhig_ﬁp large amounts
of foreign land to produce biofuels, food and other SWEDEN

goods through farming
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STEP 1: Scoping
Assessment (Step 2)
STEP 3: Proposing response options

STEP 4: Ensuring effective roles

Data collection tools

*Key informant interviews

sLarge group meetings

*Focus groups

«Community assessments

«Studies of recent and on-going land disputes
*Household case studies

Stakeholder analysis tools

«Stakeholder group profiles
«Stakeholder group interest analysis

*Mapping groups and relationships through graphic
expressions

*Assessing the data through a political
economy lens




Assessment (Step 2)

Assessing legal and institutional frameworks

» Consult sources of national law on land
resources

» Ascertain customary rules (to understand claims

« Assess the legal framework: Do conflicts arise

— Within an accepted and agreed normative
framework?

— (Partly) due to disagreements over law and
dispute resolution mechanisms?
Assessing interaction between customary
land tenure and national law

Effective practice = adaptation of customary tenure
systems and their coordination with statutory law in
a harmonised system of land law

STEP 1: Scoping

STEP 3: Proposing response options

STEP 4: Ensuring effective roles

A 3628 THE KENYA GAZETTE

215t September, 2012

And further, 1 do hercby appoint—

Wamnuti Ndegwa,
Ruth Lutta (Ms.),

o be counsel fo assist the said Commission

And | do direct that, in the performance of its tusk, the
Gommission shall receive views from members of the public and
receive oral andor written statements from eny person with relevant
information, and may—

() use official reparts of any previous investigations and info the
ethaic violence;

(b} use any investigation report by any institution o organization
into such ethnic violence;

(&) commission reports. fram experts in any relevant areas.

And 1 do direct that the Comrission may co-opt not more than two
(2) persons who, in the view of the Commission, could facilitate
effective exeeation of its finctions on specific issues spekt out in the
terms of refererice

And 1 do direct that in accordsnce with the provisions of scction
10(1) of the s Act, the commissioncrs shall summon any person or
persans concemed 1o testify on cath and to produce any books, plans
and documents that the commissioners may require

And I do.dirsct that after its cammencement, the said inquiry may
be held st such times and in such places a5 the said commissioners
may, from time to time, detersine and shall be held in public or in
private us the'said commissioners may, from time to time, defermine

And I do dircct that the =4 commissioners shall exccute the said
inquiry with all diligence mnd speed and make their report without
undu delay and in any cxicnt not laer than 30 days of being sworn

into office os any such other rezsonsble extension a5 | may in
wriing extend,

And 1 do command all other persons whom it may concern o take
¢ hereof heis

Dated the 215t September, 2012,
MWAI KIBAKI,
President.

GAZETTE Norice No. 13556
THE CONSTITUTION OF KENYA
THE TEACHERS SERVICE COMMISSION ACT
(Mo, 20 o2012)
‘THE TEACHERS SERVICE COMMISSION
APPOINTMENT OF SELECTION PANEL

IN EXERCISE of the pawers conferred by 8 (1) of the Teachers
Service Commission Act, 2012, 1, Mwai Kibaki, President and
Commander-in-Chisf of the Kenya Defence Forecs, in consultation
with the Prime Minister, declare vacancies in the Teachers Service
Commission and appoint—

James M. Kamunge,
Henry Okello Ayot (Prof ),
Fransis M. Ng'ang'a.

Joha Kipkorir,

Emest M. Wangai,
‘Mohammed M. Mwinyipcmbe,
Alice W. Muita,

Helel Cheramboss,

Muthoni Kimani,

to be members of the Selection Panel for the purpose of selecting
suitable candidates for appointment as the Chairperson and members
of the Teachers Service Commissian, under section § of the Act
Dated the 215t September, 2012
MWAI KIBAKI,
Presicent,

GAZETTE NOTICENO, 13557

TASK FORCE ON FORMULATION OF COMMUNITY LAND
AND EVICTIONS AND RESETTLEMENT BILLS
APPOBTMENT
IT IS notified for the geaeral information of the public that the
Minister for Lands has appointcd & Task Force consisting of the
following
Elizabeth Nzioki (Dr.}—(Chatrpersan);
Members
Putricia Kameri-Mbotc (Prof )
Callins Odote (Dr.)
Kaorir Singoei (Dr )
Odindo Opiata
brahim Mwathane
Winnie Mwangi (Dr.)
Boter Musyimi
Prof. Simiyu Wandibha
Faith Waigwa
Soipan Tiya
Hlarry Frederick Mugo
Janc Murbi Wera
tus Lokasle
Amina A, Hashi
Richard L, Lelemusi
Mercy Njamwea

Priscilla Nyaga
Bemard Leitich
Vane Akama
The Task Farce may co-opt professional and any appropriate
competcnce within or outside Gavemment

Terms af Reference for the Task Foree.

The mandate of the Task Force is to prepare two draft bills
namely.

(@ Community Land bl

{b) Evictions and Resettlement Bill.

The Tesk force will formulate these dra bills through a
consaltative process and in elose colluboration with Ministry of Lands.
key Ministries and other stakeholders

"To achieve their mendate the Task Force will

Hold consultative meetings to discuss and understand
community lands on recognition of rights, adminisirat
and management of community lands and evien
resstilomnt.

Review/Research the. best practices from within and other
countsies that have statutorily recognized community land
rights and cvictions and resetllerent 1o inform the
developmen of the Bills

Review existing zero draft Community Land Bill

Review existing first drall evietions and resettlement Bill
Formulate a dmft Community Land Bill that meets
provisions of the Constitutian and the Sessional Paper No
3 on National Land Policy.

Formulate a draft Evictions and Resetrlement Bill based on
provisions of the Constitution, National Land Policy and
recommendations/(indings of consuliaiive pracesses.

Hold regional fora with public and stakeholders (0 discuss
dnft Bills and use fecdback from these consultative
processes to firm up draf Bills

In the performance o their fasks, the Task Force shall

fa) Prepare detailed Work Plan indicating the milestones and
timelines.



STEP 1: Scoping

Assessment (Step 2)

STEP 3: Proposing response options

STEP 4: Ensuring effective roles

Considerations in
assessing land sector
Institutions

Colonial State Policy and Evolution of “Indigenous
Laws Peoples

Rights to Land and Other
* The _eXtent (and Natural Resources
legitimacy) of the powers
of the executive

« Capacity of and
coordination between
relevant ministries

Mosaic of Tenure Arrangements for Particular Places and Times

« Capacity and functioning * The relationship between
of land commissions national legal and customary
where they exist institutions



STEP 1: Scoping

Assessment (Step 2)

STEP 3: Proposing response options

STEP 4: Ensuring effective roles

Relevant factors in assessing
prospects for change

« Political stability
 Awareness and engagement
e Class and identity politics

o Corruption and vested interests

e Political will

o Capacity

10



STEP 1: Scoping

Responding to Threats of
Violent Conflict

STEP 2: Assessment

STEP 4: Ensuring effective roles

Process measures

« Enhance the function of land tenure systems

 Reduce tensions and buy time

<

& Substantive measures

L

 Address underlying issues such as land access,
land rights, and land distribution

e Directly reduce vulnerability to conflict

(U )

11




STEP 1: Scoping

[Process measures J STEP 2: Assessment

STEP 4: Ensuring effective roles

l. Improving land administration

Enhancing institutional capacity (training, equipment,
simplifying procedures, transparency, reorganisation, etc.)

*Eliminating practices that discriminate between different
groups in competition for land and ensuring effective
complaints mechanisms including an ombudsman

Ensuring adequate salaries and realistic fees for services

Decentralisation to bring land administration facilities and
services closer to local communities

Devolution of decision-making over land to local levels
(principle of subsidiarity)

12



STEP 1: Scoping

[Process measures J STEP 2: Assessment

STEP 4: Ensuring effective roles

Il. Improving land dispute resolution

 Improving the substantive rules that govern the resolution of
land disputes. Example: adverse possession, abandonment

 Providing efficient mechanisms for dispute resolution,
through improving formal dispute resolution, incorporating
alternative dispute resolution and recognizing customary dispute
resolution

 Seeking viable compromises (as opposed to winner-takes-all
solutions) through mechanisms such as compensation and land-
sharing

Where the parties to conflict do not agree on the applicable law,
compromise of perceived legal rights becomes essential in

reaching a resolution acceptable to all parties s



STEP 1: Scoping

[Process measures } STEP 2: Assessment

STEP 4: Ensuring effective roles

 Public education on land
law and administrative procedures

e Training of community level
paralegals to act as a bridge
to the formal system

 Ensuring access to fora for communities to voice
concerns (projects and political processes)

e Support for community leadership that is
legitimate and responsible

14



STEP 1: Scoping

[Substantive measures J STEP 2: Assessment

STEP 4: Ensuring effective roles

|. Strengthening Existing Rights

o Strengthening of rights of land users in land
resources where tenure is weak or short-term and
provides little protection.

e Legal recognition of
previously unrecognised
land claims -- particularly
under customary law

e Documenting and recording
land rights through titling and
official recording or registration.

15




STEP 1: Scoping

[Substantive measures J STEP 2: Assessment

STEP 4: Ensuring effective roles

ll. Limiting dispossession: restraining state action

« Reforming state land allocations, which often involve ‘cheap land’
policies encouraging speculation and rent-seeking. Reforms to
decrease opportunities for rent-seeking. Public land distribution should
be at market price except where a specific non-economic purpose Is
being pursued (e.g., resettlement of displaced persons)

« Minimising/mitigating exclusion in concessions, reserves, etc.
using rigorous proposal screening and strong community consultation
to minimise displacement.

 Restraining formal ‘takings’ for public uses and projects in the public
interest, by narrowly defining “public interest” and enforcing fair
compensation standards

« Strengthening public land management to ensure public land is
seen as a limited and valuable State asset, with a public lands law,

clearly stating rights and responsibilities of all partners 6



STEP 1: Scoping

Su bSta ntive measures STEP 2: Assessment

lll. Improving access

STEP 4: Ensuring effective roles

Settlement and Resettlement Programs - Risks where land already
occupied/used. Will require service provision, livelihoods/other support.
Potential environmental impacts

Land reform through expropriation - 3 main models: a) Land to the tiller
reform e.g. post WW Il reforms in Asia, b) breakup of large integrated farms
e.g. Latin America Latifundia, and c) breakup of state or collective farms
e.g. Central Asia

Market mechanism land reform makes credit available to groups and
subsidises and facilitates their purchase of land

Restitution reforms return land to original landholders where has been
taken through processes viewed as illegitimate

Creating and Reforming rental markets, e.g, permitting rentals of land
and housing, regulating tenancy to reduced imbalance of power in tenancy
relationships, and making more affordable rental housing or land available
(private & public) 17



STEP 1: Scoping

Choosing among conflict Yy T——

resolution measures

Questions for consideration

STEP 4: Ensuring effective roles

What are the options being considered in current
dialogues? In case of political impasse what are the
entrenched positions? To what extent would those options
under consideration address your needs/interests and
demands?

What other options are conceivable? How far would they
meet the needs, interests and demands of other
stakeholders?

Could some solutions plant the seeds for new grievances?
If so, how can this be avoided?

How to promote preferred options or introduce new options
iInto national policy discourse? 18



STEP 1: Scoping

Promoting responses & R A —
infl uenCi ng Cha nge STEP 3: Proposing response options

Potential entry points and nature of engagement
depend upon:

«Stage of conflict
(pre, during or post),
as a determinant of what
can realistically be undertaken

«Capacity of national land institutions
(public, private, civil)

Mandates, missions and approaches of relevant actors

*Existing and potential ability to influence policy in the
land sector and fund and implement relevant projects

19



STEP 1: Scoping

Promoting responses & R A —
infl uenCi ng Cha nge STEP 3: Proposing response options

Strategic considerations The Arena of Nested
Conflicts

1.Within nested conflicts, are there
mechanisms, processes and
capacities in place that can be
harnessed to achieve identified
objectives?

2.How can local and regional buy-in be
secured in support of solutions? Who are
your constituents/supporters and how
can this constituency be further mobilised
(e.g. legal empowerment processes). Is
there potential for alliances with other
Interest groups?

20



STEP 1: Scoping

Promoting responses & R A —
infl uenCi ng Cha nge STEP 3: Proposing response options

Strategic considerations The Arena of Nested
Conflicts

3. Does one have international
support and how could this be
further developed? How can such
support and pressure be best applied
(e.g. economic assistance,
International diplomacy)?

4. Are there any windows of
opportunity/risks (e.g. changes in
political landscape)?

21
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